AGENDA ITEM NO. S.o.

City of Garden Grove

INTER-DEPARTMENT MEMORANDUM

Garden Grove City Council
and
Garden Grove Agency for Community Development

To: Matthew Fertal From: Chet Yoshizaki
Dept: Director Dept: Economic Development
Subject; DISPOSITION AND DEVELOPMENT Date: May 12, 2009

AGREEMENT (DDA) WITH
GARDEN GROVE MXD, LLC

QBJECTIVE

The purpose of this report is to request the Garden Grove Agency for Community
Development (the “Agency”) and the Garden Grove City Council (the “City”) to
conduct a joint public hearing and consider approval of a Disposition and
Development Agreement (the "Agreement”) hetween the Agency and Garden Grove
MXD, LLC, a Colorado Corporation (the *Developer”) for the construction of an
approximately six hundred (600) room water park hotel, and approximately
eighteen thousand (18,000) square feet of retail, including one (1) or more
restaurants.

BACKGROUND/DISCUSSION

Garden Grove MXD, LLC, is an entity of McWhinney which is a diversified real estate
company headquartered in Loveland, Colorado. McWhinney offers development
services from acquisition and planning to entitlement. McWhinney offers expertise
in developing large-scale master-planned communities, commercial and mixed-use
development, acquisition and investment in land and real estate activities, and in
public/private partnerships with municipalities.

McWhinney was a partner with Stone Bridge Companies and was the pioneer that
developed three (3) InternationalWest hotels including the Hilton, Hampton Inn,
and Homewood Suites, as well as four (4) restaurants including, Bucca di Beppo,
Outback Steakhouse, Red Robin, and Joe’s Crab Shack.

Following a comprehensive “Request for Proposal”, the Agency chose McWhinney as
the developer for the InternationalWest Central Hub. Since that time, McWhinney
has worked with the Agency, community, and staff to design a project that achieves
the Agency’s goals while remaining responsive to the market demands.
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On October 18, 2007, the Agency entered into a 270-day Exclusive Negotiation
Agreement with McWhinney for the development of an approximately 41l-acre
resort project. Subsequently, the site was limited to 10.3 acres. The Developer
has proposed a concept plan that includes the following: A new full-service water
park hotel with six hundred (600) rooms and will feature fifteen thousand (15,000}
square feet of meeting and business space. The program will also include a
minimum of eighteen thousand (18,000) square feet of restaurant along with a
parking structure.

Summary of the Disposition and Development Agreement (DDA) Deal Points

The DDA (Attachment 5) contains the business terms for implementing the project.
It establishes the obligations, responsibilities, and benefits between the Agency and
Garden Grove MXD, LLC. The Agreement is based on the business terms approved
by the Agency.

1. Acquisition and Disposition of Property:

o Developer shall deposit with the Agency the sum of Fifty Thousand Dollars
($50,000) (the “Deposit”).

o The Agency will be responsible for acquiring the entire 10.3-acre site.
o The Agency will convey fee title to 10.3-acre site.

o The Agency’s approval of a financing commitment by an institutional lender
is required prior to conveyance.

2. Condition of Property Conveyed/Indemnity:

o The Agency will remove all structures and deliver the site in a clean and
leve! condition.

o The Agency will pay an amount not to exceed $250,000 for remediation of
identified hazardous materials.

3. Agency Assistance:
o Amount equal to approximately fifty percent (50%) of the Tax Increment,

Transient Occupancy Tax, and Sales Tax Revenues for a period of twelve
(12) years after the commencement of operation of each hotel.
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4. Agency Contribution to Parking Structure:

o Concurrently with the Closing, the Agency will deposit in account with a

bank mutually acceptable to the Agency and Developer, and in the name of
Developer, subject to a first priority lien of the Construction Lender, the
total sum of Five Million Dollars ($5,000,000) for the Parking Structure.

5. Project Assessed Valuation:

@]

The Developer, and its successors in interest, shall not appeal the assessed
value of the Project so as to achieve a total assessed value, after completion,
of less than Two Hundred Million Dollars {$200,000,000).

6. Prevailing Wages:

o With respect to the construction of the Developer Improvements on the Site

set forth herein and in the Scope of Work, Developer and its contractors and
subcontractors shall pay prevailing wages and employ apprentices in
compliance with Labor Code Section 1770, et seq., and shall be responsible
for the keeping of all records required pursuant to Labor Code Section 1776,
complying with the maximum hours requirements of Labor Code Sections
1810 through 1815, and complying with all regulations and statutory
requirements.

7. Right of First Refusal Agreement:

o Because the Developer is making a significant economic commitment to the

Site and Project Area through the development of the Developer
Improvements, Developer has requested that it be granted a right to first
refusal with respect to that certain property adjacent to the Site, described in
Exhibit L attached hereto and incorporated herein by reference, referred to
therein as the “Right of First Refusal Area” and herein as the “Property”.

8. 2008-2009 Differential:

<

If the Developer imposes a Parking Structure Fee, and (i) the City imposes a
Qualified BID Assessment and/or (ii) the City increases its TOT Rate so that
the effect of either (i) and/or (ii) is to decrease the 2008-2009 Differential,
then the Agency will pay to the Developer each year, commencing with the
year the Developer first receives Covenants Consideration, and so long as,
and to the extent such TOT Differential remains, but in no event later than
July 9, 2032 (as may be extended if the term of the Redevelopment Plan is
extended by amendment, but not longer than forty (40) years from
Completion) an amount equal to the total room revenues for each such year
multiplied by the difference between the 2008-2009 Differential and the TOT
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Differential for such year, (the "Applicable Differential”). If and to the extent
the Applicable Differential becomes less than two percent (2%) either by
virtue of changes in TOT Rates by the City of Anaheim and/or the City or the
Qualifying BID Assessment is reduced or terminates, payment hereunder
shall be adjusted accordingly. Notwithstanding the above, the Covenants
Consideration shall be based on the TOT Rate of thirteen percent (13%).

Reuse Value of a Property

Horwath HTL, (“"Horwath”), economic consultants to the Agency, concluded that the
Project’s development costs fall within industry standards for a project of this type.
Horwath has also provided financial feasibility analysis on various components of
the Project, including the effective land payment to the Agency, profit participation,
private development costs, valuation of private components, overall net cost to
Agency, public parking costs, and overall project budget.

Horwath has prepared a Summary Report in accordance with Section 33433 of the
California Community Redevelopment Law (Attachment 6) in order to inform the
Agency and the public about the transaction. As such, Horwath has determined
that the consideration is not less than the fair market value at its highest and best
use.

The reuse value of a property is defined as the fair market value in accordance with
the covenants, conditions and easements governing sale or lease of the property as
contained in the DDA (Attachment 5) between the Agency and the Developer. Itis
the highest cash price that the property would command in the open market for the
specified purpose under the development conditions established by the Agency and
for the purpose of development of the proposed Project, and is not speculative.

Assuming the scope of development as proposed by the Developer and the
development costs (excluding land cost), compared to the estimated income and
development values that can be reasonably expected from the Project components,
Horwath estimates the Project generates a negative reuse value ever after Agency
assistance of $24,000,000. This financial gap is consistent with general urban hotel
development in the current market, resulting in significant barriers to entry with
financial gaps noted in many developments.

Projects Cost Summary

Estimated Land Acquisition, Relocation,
Demolition, and Environmental $15,823,435

Contribution to Parking Structure $5.000,000

Total Agency Investment $20,823,435
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Project Benefits

Developer agrees that should the hotel be sold prior to the end of the assistance
period, the assistance payments will remain with the hotel. An operating covenant
will also be placed on the development to ensure ifs continuous operation as a
hotel, with minimum standards for property maintenance.

The first year annual projected revenues that accrue from the project include:

o Total Development value estimated annual Tax Increment: $ 991,200
o Estimated annual Transient Occupancy Tax (TOT): $4,035,623
o Estimated annual Hotel Food and Beverage Sales Tax: $ 162,805
o Estimated annual Restaurant Sales Tax: $ 126,000
o Annual Total Tax Increment, TOT, Sales Tax: $5,315,628

o A projected (500-800) in both temporary and new permanent jobs.

COMMUNITY VISION IMPLEMENTATION

+ Improving the City’s economic base through development of tax-generating
uses where appropriate.

FINANCIAL IMPACT

« The financial impact to the Agency, is limited to the amount of the Transient
Occupancy Tax and Property Tax Increment assistance package of $20.8
million dollars over ten (10) years, as determined by the Agency’s economic
consuitant. This amount represents approximately fifty percent (50%) of the
anticipated tax revenues generated from the project. The Agency is
estimated to be paid back $20.8 million within seven (7) years from the net
revenues generated from the project.
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RECOMMENDATION

Staff recommends that the Agency take the following actions:

« Conduct the joint public hearing;
+ Adopt a Resolution approving:

1. The DDA between the Agency and Garden Grove MXD, LLC.

2. City Council of the City of Garden Grove consenting to the approval by
the Agency of a DDA by and between the Agency and Garden Grove
MXD, LLC,and

3. Authorize the Agency Director to execute any pertinent documents in
order to fully execute this DDA.

ent Director

7
' %W‘ “Approved for Agenda Listing
By: Greg Biddgett _ .
Senior Project Manager ﬁ@é‘ —AA

Matth¢w Fertal
Attachment 1: Site Map Director
Attachment 2: Conceptual Plan
Attachment 3: Agency Resolution
Attachment 4: City Resolution
Attachment 5: Disposition and Development Agreement
Attachment 6: Summary Report 33433

mm(h:Staff/GBl/DDA-Garden Grove MXD LLC sr 051209v2.doc)



Attachment 1

SITE MAP




Attachment 2

CONCEPTUAL SITE PLAN
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Attachment 3

RESOLUTION NO.

A RESOLUTION OF THE GARDEN GROVE AGENCY FOR
COMMUNITY DEVELOPMENT APPROVING A
DISPOSITION AND  DEVELOPMENT  AGREEMENT
BETWEEN THE AGENCY AND GARDEN GROVE MDX, LLC
AND THE AGENCY AND MAKING CERTAIN OTHER
FINDINGS IN CONNECTION THEREWITH

WHEREAS, the Garden Grove Agency for Community Development (“Agency”) is a
community redevelopment agency duly organized and existing under the California Community
Redevelopment Law, Health and Safety Code Section 33000, et seq. (“CRL™), and has been
authorized to transact business and exercise the power of a redevelopment agency pursuant to
action of the City Council (“City Council”) of the City of Garden Grove (“City”); and

WHEREAS, the existing Garden Grove Community Project and the boundaries of the
Community Project Area (“Project Area”) were duly established by various ordinances of the
City Council, which ordinances approved a redevelopment plan for the Garden Grove
Community Project, as amended (“Redevelopment Plan”); and

WHEREAS, Agency is vested with the power to implement the Redevelopment Plan and
to carry out the goals and objectives of the Garden Grove Community Project, including without
limitation the goals and objectives adopted by the Agency’s implementation plan
(the “Implementation Plan”) pursuant to the CRL; and

WHEREAS, the Agency is authorized and empowered by the CRL to enter into
agreements for the acquisition, disposition and development of real property and otherwise to
assist in the redevelopment of real property within a redevelopment project area in conformity
with a redevelopment plan adopted for such area, to acquire real and personal property in
redevelopment project areas, to receive consideration for the provision by the Agency of
redevelopment assistance, to make and execute contracts and other instruments necessary or
convenient to the exercise of its powers, and to incur indebtedness to finance or refinance
redevelopment projects; and

WHEREAS, Garden Grove MDX, LLC (“Developer”) is a limited liability company
duly organized under the laws of the State of Colorado and experienced in the acquisition,
construction and development of hotel and restaurant facilities; and

WHEREAS, Agency wishes to assist the Developer in the construction of the Project (as
hereinafter defined) by conveying to the Developer certain real property (the “Site”) which is
comprised of certain property owned by the Agency (the “Agency Property”) and certain other
property owned by third parties (the “Third Party Property”), as shown on the Site Map attached
hereto as Exhibit A and incorporated herein by reference which the Agency is currently seeking
to acquire for the development of the Project and providing additional financial assistance; and
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WHEREAS, Agency desires to enter into that certain Disposition and Development
Agreement (“DDA”) with Developer relating to the disposition of the Site and development and
operation of a 600 room water park hotel, restaurants and a parking structure as more fully
described in the DDA (the “Project”); and

WHEREAS, the Agency is authorized to convey an interest in its real property to the
Developer pursuant to the CRL; and

WHEREAS, pursuant to the California Environmental Quality Act (Public Resources
Code Section 21000, ef seq.) (“CEQA™) and its implementing guidelines (14 California Code of
Regulations Section 15000, et seq.) (“CEQA Guidelines™), the Agency has reviewed an
Environmental Impact Report which was certified in August 2008 as part of the General Plan
Update (State Clearinghouse No. 2008041079) as well as the Final Environmental Impact Report
for the Redevelopment Project Plan certified by the Agency by Resolution No. 629 on
July 2, 2002 (collectively the “Epvironmental Impact Reports”) in connection with an
amendment of the Redevelopment Plan; and

WHEREAS, the Environmental Impact Reports were designated as a program
environmental impact report pursuant to Section 15180(b) of the CEQA Guidelines, and no
subsequent environmental impact report is required for implementation of individual components
of the General Plan and/or Redevelopment Plan because neither a subsequent or supplemental
environmental impact report is required by Section 15162 or 15163 of the CEQA Guidelines;
and

WHEREAS, the FEnvironmental Impact Reports incorporate  into  the
Redevelopment Plan a number of mitigation measures (“Mitigation Measures”) including a
mitigation monitoring program (“Mitigation Monitoring Pro gram’); and

WHEREAS, the Project will comply with the Mitigation Monitoring Program set forth
in the Environmental Impact Reports; and

WHEREAS, the Agency has adopted an Implementation Plan pursuant to
CRL Section 33490, which sets forth the objective of increasing the community’s economic base
by encouraging new investment in the community, insuring the optimum generation of local
revenues by facilitating the redevelopment and reuse of land, maximizing the use of property to
achieve the highest and best use and a feasible economic return, and promoting new investment;
and

WHEREAS, by providing for the development and operation of the Project on the Site,
the DDA will assist the Agency in meeting the development policies and objectives set forth in
the Implementation Plan, specifically the goal of reducing blighting economic conditions and
increasing employment opportunities by encouraging new investment in the community through
facilitating the development and rehabilitation of commercial properties and through the
implementation of economic development programs; and

WHEREAS, pursuant to Sections 33430 and 33431 of the CRL, the Agency is
authorized, after a duly noticed public hearing, to convey the Site for development pursuant to
the Redevelopment Plan; and

DOCSOC/1342609v3/022012-0210



WHEREAS, on May 12, 2009, the Agency held a duly noticed public hearing on the
proposed DDA in accordance with Health and Safety Code Sections 33430 and 33431, at which
time the Agency reviewed and evaluated all of the information, testimony, and evidence
presented during the public hearing; and

WHEREAS, notice of the public hearing was published n the Garden Grove Journal,
and the proposed DDA was available for public inspection prior to the public hearing as stated in
the published notice of public hearing; and

WHEREAS, all actions required by all applicable law with respect to the proposed DDA
have been taken in an appropriate and timely manner; and

WHEREAS, the City Council has previousty determined, in its adoption of the ordinance
approving the Redevelopment Plan, that the Site were blighted; and

WHEREAS, the DDA will assist in the elimination of blight by providing for the
development and operation of the Project on the Site; and

WHEREAS, the Agency has duly considered all terms and conditions of the proposed
DDA and believes that the Project is in the best interests of the City of Garden Grove and the
health, safety, and welfare of its residents, and in accord with the public purposes and provisions
of applicable state and local laws and requirements; and

NOW, THEREFORE, BE IT RESOLVED by the Garden Grove Agency for
Community Development as follows:

I. Each of the foregoing recitals is true and correct.

2. The Agency finds and determines that, based upon substantial evidence provided in
the record before it, the consideration for the Agency’s conveyance of the Site pursuant to the terms
and conditions of the DDA is not less than the fair reuse value of the Site.

3. The Agency hereby finds and determines that the conveyance of the Site,
construction and operation of the Project, and the payment of the Covenant Consideration and
Parking Structure Contribution pursuant to the DDA will eliminate blight within the Project Area by
providing for the proper reuse and redevelopment of a portion of the Project Area, which was
previously declared blighted.

4. The Agency hereby finds and determines that the DDA is consistent with the
provisions and goals of the Implementation Plan.

5. The DDA is within the scope of the project covered by the Environmental Impact
Reports. The Agency is not required to prepare a subsequent or supplemental environmental impact
report by Section 15162 or 15163 of the CEQA Guidelines.

6. The Agency hereby finds and determines the following regarding the DDA and the
Project:
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(a) The Project does not involve substantial changes in the Redevelopment Plan
which will require major revisions of the Environmental Impact Reports due to the involvement of
new significant environmental effects or a substantial increase in the severity of previously identified
significant effects;

(b) No substantial changes have occurred with respect to the circumstances under
which the Redevelopment Plan is being implemented which will require major revisions of the
Environmental Impact Reports due to the involvement of new significant environmental effects or a
substantial increase in the severity of previously identified significant effects;

(c) No new information of substantial importance, which was not known and
could not have been known with the exercise of reasonable diligence at the time the
Environmental Impact Reports were certified as complete, shows any of the following:

(i) The Project will have one or more significant effects not discussed in
the Environmental Impact Reports;

(i) Significant effects previously examined will be substantially more
severe than shown in the Environmental Impact Reports;

(iii) ~ Mitigation measures or alternatives previously found not to be
feasible would in fact be feasible and would substantially reduce one or more significant effects of
the Redevelopment Plan; or

(iv)  Mitigation measures or alternatives which are considerably different
from those analyzed in the Environmental Impact Reports would substantially reduce one or more
significant effects on the environment.

7. The Agency hereby approves the DDA between the Agency and Developer, in the
form of the DDA which has been submitted herewith.

8. The Agency Director and the Agency Secretary are hereby authorized to execute and
attest the DDA, including any related attachments, on behalf of the Agency. Copies of the final form
of the DDA, when duly executed and attested, shall be placed on file in the office of the City Clerk.

9. The Agency Director (or his/her duly authorized representative) is further authorized
to implement the DDA and take all further actions and execute ail documents referenced therein
and/or necessary and appropriate to carry out the DDA. The Agency Director (or his/her duly
authorized representative) is hereby authorized to the extent necessary during the implementation of
the DDA to make technical or minor changes thereto after execution, as necessary 10 properly
implement and carry out the DDA, provided the changes shall not in any manner materially affect the
rights and obligations of the Agency.

10, The Agency Secretary shall certify to the adoption of this Resolution.
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PASSED AND ADOPTED this 12th day of May, 2009.

GARDEN GROVE AGENCY FOR
COMMUNITY DEVELOPMENT

Agency Director

ATTEST:

Agency Secretary

APPROVED ASTO

Stradling Yocca Carlsofr& Rauth
Agency Special Coungdl
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STATE OF CALIFORNIA )
) ss.
COUNTY OF ORANGE )

I, , Secretary of the Garden Grove Agency for Community Development,
hereby certify that the above and foregoing Resolution was duly and regularly adopted by the
Agency at a regular meeting thereof held on the 12th day of May, 2009, and that it was so
adopted by the following vote of the Agency:

AYES:
NOES:
ABSENT:

IN WITNESS WHEREOVF, [ have hereunto set my hand and seal this day of
, 2009,

Agency Secretary
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Attachment 4

RESOLUTION NO.

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
GARDEN GROVE CONSENTING TO THE APPROVAL BY
THE GARDEN GROVE AGENCY FOR
COMMUNITY DEVELOPMENT OF A DISPOSITION AND
DEVELOPMENT AGREEMENT BY AND BETWEEN THE
AGENCY AND GARDEN GROVE MXD, LLC

WHEREAS, the Garden Grove Agency for Community Development (the “Agency”) is
charged with implementing the Redevelopment Plan (the “Redevelopment Plan”) as adopted for the
Garden Grove Community Project; and

WHEREAS, the Agency has adopted an implementation plan (“Implementation Plan”) in the
course of implementing the Redevelopment Plan; and

WHEREAS, the Agency is authorized to convey land under Sections 33431 and 33433 of
the Health and Safety Code in furtherance of the implementation of the Redevelopment Plan; and

WHEREAS, the Agency owns certain real property (the “Agency Property”) and is
attempting to acquire other real property (the “Third Party Property”), as shown on the Site Map
attached hereto as Exhibit A and incorporated herein by reference (the “Site”); and

WHEREAS, the Agency proposes to convey the Site to Garden Grove MXD, LLC (the
“Developer”) subject to the conditions more particularly described in the draft Disposition and
Development Agreement on file with the Agency Secretary (the “Agreement”); and

WHEREAS, in order to carry out and implement the Redevelopment Plan for the Agency’s
redevelopment project, the Agency proposes to enter into the Agreement with the Developer,
pursuant to which the Agency would convey the Site to the Developer and the Developer would
construct and operate the Project described in the Agreement; and

WHEREAS, the Project is located within the project area of the Garden Grove Community
Project (the “Project Area” and the “Redevelopment Project”, respectively) and the acquisition,
construction and operation of the Project pursuant to the Agreement would benefit the Project Area
by implementing the consolidation of a relatively small piece with a larger, existing parcel and by
providing for improvements within the Project Area as well as expanding hotel and restaurant uses
within the Project Area; and

WHEREAS, the Agency has duly considered all terms and conditions of the proposed
Agreement and believes that the Agreement is in the best interests of the Agency and the City and the
health, safety, and welfare of its residents, and in accord with the public purposes and provisions of
applicable State and local law requirements; and

WHEREAS, under the Agreement, the Developer shall receive conveyance of the Site from
the Agency in accordance with the Agreement as more particularly described in the summary report
made in accordance with Section 33433 of the California Health and Safety Code (the “Report”).
The value of the Site, and the payment of Covenant Consideration and the Parking Structure
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Contribution is based upon an appraisal as to fair reuse value of the Site, as more fully described in
the Report; and

WHEREAS, the Developer has submitted to the Agency and the City Council of the City of
Garden Grove (the “City Council”) copies of the Agreement substantially in the form submitted
herewith; and

WHEREAS, in view of all of the restrictions, limitations and requirements under the
Agreement, the value to be received by the Agency under the Agreement for the Site, together with
the Covenant Consideration, Parking Structure Contribution and other items described in the
Agreement, is not less than the fair refuse value of the Site or as reflected under advice of an
independent appraiser which is on file with the Agency; and

WHEREAS, pursuant to Section 33433 of the Community Redevelopment Law (California
Health and Safety Code Section 33000, et seq.), the Agency is authorized, with the approval of the
City Council after a duly noticed public hearing, to sell the Site pursuant to the Redevelopment Plan
upon a determination by the City Council that the such sale of the Site will either assist in the
elimination of blight, that the consideration for such sale is not less than the fair reuse value of the
Site in accordance with the covenants and conditions governing the sale of the Site and improvement
costs required thereof, as well as the particular uses to be conducted by the Developer at the Site, and
that the sale under the terms and conditions set forth in the Agreement is consistent with the
implementation plan which has been adopted by the Agency for the Redevelopment Project (the
“Implementation Plan”); and

WHEREAS, Agency is authorized pursuant to Section 33445 of the Redevelopment Law to
pay all or part of the cost of the public improvements within or outside the Redevelopment Project
upon certain findings being made by the City Council, including (1) that the public improvements is
of benefit to the Redevelopment Project or the immediate neighborhood in which the public
improvements is located; and (2) that no other reasonable means of financing the public
improvements are available to the community; and (3) that the payment of funds for the cost of the
public improvement will assist in the elimination of one or more blighting conditions inside the
Redevelopment Area and is consistent with the Implementation Plan; and

WHERFEAS, a joint public hearing of the Agency and City Council on the proposed
Agreement was duly noticed in accordance with the requirements of Health and Safety Code
Sections 33431 and 33433; and

WHEREAS, the proposed Agreement, and a summary report meeting the requirements of
Health and Safety Code Section 33433, were available for public inspection prior to the joint public
hearing consistent with the requirements of Health and Safety Code Section 33433; and

WHEREAS, on May 12, 2009, the Agency and City Council held a joint public hearing on
the proposed Agreement, at which time the City Council and the Agency reviewed and evaluated all
of the information, testimony, and evidence presented during the joint public hearing; and

WHEREAS, all actions required by all applicable law with respect to the proposed
Agreement have been taken in an appropriate and timely manner; and
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WHEREAS, the Agency has reviewed the summary required pursuant to Health and Safety
Code Section 33433 and evaluated other information provided to it pertaining to the findings
required pursuant to Health and Safety Code Section 33433; and

WHEREAS, the City Council has previously determined, in its adoption of the ordinance
approving the Redevelopment Project, that the Site is a portion of a blighted area, and is
underutilized, as further set forth in the Implementation Plan as previously adopted and amended by
the Agency; and

WHEREAS, the Agreement would assist in the alleviation or removal of blighting
conditions and would further the goals of the Implementation Plan by providing for the provision of
improvements and the operation of certain uses as provided in the Agreement; and

WHEREAS, the Agency and the City Council have duly considered all of the terms and
conditions of the proposed Agreement and believes that the redevelopment of the Site pursuant to the
Agreement is in the best interests of the City of Garden Grove and the health, safety, and welfare of
its residents, and in accord with the public purposes and provisions of applicable state and local laws
and requirements.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF GARDEN GROVE
DOES RESOLVE AS FOLLOWS:

Section 1. The City Council finds and determines that, based upon substantial evidence
provided in the record before it, the consideration for the Agency’s disposition of the Site, together
with the Covenant Consideration and Parking Structure Contribution and other items set forth in the
Agreement, present not less than the fair reuse value at the use and with the covenants and conditions
and development costs authorized by the Agreement.

Section 2. The City Council hereby finds and determines that the disposition of the Site
by the Agency pursuant to the Agreement will eliminate blight within the Project Area by
contributing to consolidation of a relatively small parcel with a larger parcel, promoting
improvements, and expanding the tourist opportunities available within the community, as well as
providing for the proper reuse and redevelopment of a portion of the Project Area which was
declared blighted.

Section 3. The City Council hereby finds and determines that the Agreement is
consistent with the provisions and goals of the Implementation Plan.

Section 4. The City Council further finds and determines that:

I. The expenditure of Agency funds for the construction of the public
improvements is of benefit to the Project Area; and

2. There are no other reasonable means of financing and construction of the
public improvements available to the City and the construction of the public improvements would be
economically infeasible if the City or Developer were required to bear such costs.

Section 3. The City Council consents that the Executive Director of the Agency (or his
designee) is hereby authorized, on behalf of the Agency, to make revisions to the Agreement which
do not materially or substantially increase the Agency’s obligations thereunder or materially or

3
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substantially change the uses or development permitted on the Site, to sign all documents, to make all
approvals and take all actions necessary or appropriate to carry out and implement the Agreement
and to administer the Agency’s obligations, responsibilities and duties to be performed under the
Agreement and related documents.

PASSED AND ADOPTED by the City Council of the City of Garden Grove, California, this
day of , 2009, by the following vote:

AYES:
NAYS:
ABSENT:
ABSTAIN:

MAYOR OF THE CITY OF GARDEN GROVE

ATTEST: APPROVED AS TO FORM:

City Clerk
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EXHIBIT A

SITE MAP

| EXHIBIT A-1
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Attachment 5

DISPOSITION AND DEVELOPMENT AGREEMENT

By and Between

GARDEN GROVE AGENCY FOR COMMUNITY DEVELOPMENT

and

GARDEN GROVE MXD, LLC
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DISPOSITION AND DEVELOPMENT AGREEMENT

This DISPOSITION AND DEVELOPMENT AGREEMENT (this “Agreement”) dated
for purposes of identification only as of May 12, 2009 (the “Date of this Agreement”), is entered into
by and between the GARDEN GROVE AGENCY FOR COMMUNITY DEVELOPMENT, a
public body, corporate and politic {the “Agency”), and GARDEN GROVE MXD, LLC, a Colorado
corporation (the “Developer™).

RECITALS

A. The Redevelopment Plan for the Garden Grove Community Project was approved
and adopted by the City Council of the City of Garden Grove by Ordinance No. 1339, as amended by
Ordinance Nos. 1388, 1476, 1548, 1576, 1642, 1699, 1760, 2035 and 2232; said ordinances and the
Redevelopment Plan as so approved and amended (the “Redevelopment Plan”) are incorporated
herein by reference. The property within the geographical boundaries of the Redevelopment Plan are
described in the Redevelopment Plan and are referred to as the “Project Area.”

B. The property which is the subject of this Agreement is approximately ten and three
tenths (10.3) acres located within the boundaries of the Project Area and is comprised of certain
property owned by the Agency (“Agency Property™) and commercial property currently owned by
third parties (“Third Party Property”). The Agency Property and Third Party Property are shown on
the Site Map (Exhibit A) and legally described in the Legal Description (Exhibit B) (the “Site™).

C. The Developer has proposed a water park hotel on the Site consisting of a minimum
of six hundred (600) rooms, with expansion of up to two hundred (200) additional rooms (“Water
Park Hotel” or “Hotel”), and approximately 18,000 square feet of retail, including one (1) or more
restaurants (the “Retail/Restaurant Component”) and a Parking Structure, as more specifically
described in the Scope of Development (Exhibit C) (collectively, the “Developer Improvements™).

D. The Agency and the Developer desire by this Agreement, and subject to its terms and
provisions , (1) to provide for the Agency, (a) to sell the Site to the Developer in accordance with the
terms contained herein, (b) to pay the Covenant Consideration, {(c) to assist with the costs of
constructing the Parking Structure, (d) to accommodate, if economically feasible and legally
permissible, the financing of the Parking Facility, and (e) to construct the Agency Improvements, and
(2) for the Developer (a) to purchase the Site, and (b) to construct and operate the Developer

Improvements.

E. The development and operation of the Project on the Site, as provided in this
Agreement, is in the vital and best interest of the City and the welfare of its residents and is in
accordance with the public purposes and provisions of applicable state and local laws. Without
Jimiting the foregoing, development and operation of the Project will result in substantial benefits to
the City and Agency, which includes (1) elimination of blight, (ii) job creation and enhanced revenues
to the City resulting from construction and operation of the Project, including property taxes, sales
taxes, and transient occupancy taxes, and (iil) enhanced marketability that is likely to extend out-of-
town leisure and convention visitors® lengths of stay in the City as a result of additional attractions
and high-qualify retail shopping and dining opportunities.
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NOW, THEREFORE, the Agency and the Developer hereby agree as follows:
100. INTRODUCTORY PROVISIONS

101. Definitions. Capitalized terms within this Agreement shall have the meanings set
forth below, or if not defined in this Section 101, shall have the meaning ascribed thereto when such
terms are first used herein:

“2008-2009 Differential” means the difference in the TOT Rate imposed by the City of
Anaheim in fiscal year 2008-2009 (15%) and the TOT Rating imposed by the City of Garden Grove
in fiscal year 2008-2009 (13%) which difference is two percent (2%).

“4gency” means the Garden Grove Agency for Community Development, a public body,
corporate and politic, exercising governmental functions and powers and organized and existing
under Chapter 2 of the Community Redevelopment Law, and any assignee of or successor to its
rights, powers and responsibilities.

“4gency Director” means the executive director of the Agency, or his designee.
“Agency Improvements” is defined in Section 301.2.
“4gency Improvement Cosis” is defined in Section 301.2.

“4gency Property” means that certain property shown as Agency Property on the Site Map
and described in the Legal Description.

‘iégénqz 's Conditions Precedent” is defined in Section 205.1.

“4greement” means this Disposition and Development Agreement by and between the
Agency and Developer, including all exhibits.

“41TA Policies and Endorsements” is defined in Section 203.
“Amended Redevelopment Plan” is defined in Section 409.

“ 4 mendment/Estoppel Costs” is defined in Section 621.
“Applicable Differential” is defined in Section 409.

“Assignment and Assungﬁtion Agreement” is attached hereto as Exhibit E and incorporated
herein by reference.

“BID Assessment” means an assessment pursuant to the Property and Business Improvement
District Law of 1989 which assessment is being contemplated by the City of Garden Grove and the
City of Anaheim to fund improvements to the Anaheim Convention Center and Chamber of

Commerce.

“Breach” is defined in Section 501.
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«CFD” means a community facilities district formed pursuant to Mello-Roos Community
Facilities Act of 1982 (Government Code §§ 53311 et seq.).

«CFD Bonds” means bonds issued by a CFD.

“«CFD Financing” is defined in Section 301.3.

“City” means the City of Garden Grove, a California municipal corporation.
“Closing” or “Close of Escrow” is defined in Section 201.5.

“Closing Date” is the daie upon which conveyance of the Site is consummated in accordance
with Section 201.5 hereof.

«CLTA Policy” is defined in Section 203.

“Community Redevelopment Law” means California Health and Safety Code Sections
33000, ef seq. as the same now exists or may hereafter be amended.

“Completion” or “Completes” means the completion of construction of the Developer
Improvements as evidenced by a final Certificate of Occupancy issued by the City, certification by
the Project Architect and the Agency Director that the Developer Improvement are complete in
accordance with the Construction Drawings and the Hotel and all its rooms are open and available to

the public.

“Conceptual Site Plan” is attached hereto as Exhibit J and incorporated herein by reference
and generally depicts the proposed development and use of the Site.

«Conditions Precedent” shall mean the Agency’s Conditions Precedent and Developer’s
Conditions Precedent set forth in Section 205.

«Construction Commencement Date” means the date that is set forth in the Schedule of
Performance as the date upon which the construction of the Developer Improvements, pursuant to
validly issued building permits, is to commence.

«Construction Drawings” is defined in Section 302.
«Construction Financing” is defined in Section 311.1 hereof.
«Construction Lender” is defined in Section 311.
“Conveyance” means the conveyance of the Site to the Developer by Grant Deed.
. «Covenants” means the covenants, obligations and promises of Developer hereunder,
including without limitation the covenants, obligations and promises set forth in Section 102.2, 103,

204.2, 204.3, 304 through 309, inclusive, 400, 503 and 603, which Covenants shall survive the
Closing, run with the land and be binding upon heirs, successors and assigns of Developer.

“Covenants Consideration” is defined in Section 409,
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“Date of this Agreement” means the date of approval of the Agreement by the Agency.

“DDA Revenue Sharing Example” is attached hereto as Exhibit N and incorporated herein
by reference.

“Declaration” means a Declaration of Covenants, Conditions and Restrictions which will be
entered into by the parties prior to Closing which Declaration shall address the management,
operation, rules of conduct, security and access rights and other easements with respect to the

Project.
“Default” is defined in Section 501.
“Deposit” is defined in Section 201.3.

“Developer” means Garden Grove MXD, LLC, a Colorado corporation, and any affiliate,
assignee or successor thereto permitted pursuant to the terms of this Agreement. Chad McWhinney
has (i) at least a majority interest in Garden Grove MXD, LLC, a Colorado corporation and, (ii)
subject to the customary rights of other non-managerial members, partners or shareholders, as
applicable, operational and managerial control of Developer and will retain same until the issnance of
Release of Construction Covenants.

“Developer Improvements” means the improvemen(s to be constructed by Developer or by
its Tenants, as more particularly described herein and in the Scope of Development.

“Developer/Agency Request” is defined in Section 621.
“Developer’s Conditions Precedent” is defined in Section 205.2.

“Development Agreement” means a development agreement pursuant to Government Code
Section 65864 et seq.

“Due Diligence Date” means thirty (30) days following the later of (a) Date of this
Agreement or (b) the date the Agency has fee title to all of the Site.

“Enforced Delay” is defined in Section 602.

“Environmental Law” means the Comprehensive Environmental Response, Compensation
and Liability Act of 1980, as amended (42 USC §§ 9601 ef seq.), the Hazardous Materials
Transportation Act, as amended (49 USC §§ 1801 ef seq.), the Resource Conservation and Recovery
Act of 1976, as amended (42 USC §§ 6901 ef seq.), the Toxic Substances Control Act (15 USC §§
2601 ef seq.), the Insecticide, Fungicide, Rodenticide Act (7 USC §§ 136 et seq.), the Superfund
Amendments and Reauthorization Act (42 USC §§ 6901 ef seq.), the Clean Air Act (42 USC §§ 7401
et seq.), the Safe Drinking Water Act (42 USC §§ 300f et seq.), the Solid Waste Disposal Act (42
USC § 6901 ef seq.), the Surface Mining Control and Reclamation Act (30 USC §§ 1201 et seq.), the
Emergency Planning and Community Right to Know Act (42 USC §§ 11001 erseq.), the
Occupational Safety and Health Act (29 USC §§ 655 and 657), the California Underground Storage
of Hazardous Substances Act (Health and Safety Code §§ 25280 ef seq.), the California Hazardous
Substances Account Act (Health & Safety Code §§ 25300 ef seq.), the Porter-Cologne Water Quality
Act (Water Code §§ 13000 ef seq.), together with any amendments of or regulations promulgated
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thereunder and any other federal, state, and local laws, statutes, ordinances, or regulations now in
effect that pertain to occupational health or industrial hygiene.

«Fscrow” is defined in Section 201.5.

“Escrow Agent” is defined in Section 201.5.
“Franchisor” is defined in Section 103.6.
“Franchise Agreement” is defined in section 103.6.

«Governmental Requirement(s)” means all valid and enforceable laws, ordinances, statutes,
codes, rules, regulations, orders and decrees of the United States, the State, the County, the City or
any other political subdivision in which the Site is located, and of any other political subdivision,
agency or instrumentality exercising jurisdiction over the Agency, the Developer or the Site,
including, without limitation, all applicable state labor standards, the City zoning and development
standards, building, plumbing, mechanical and electrical codes, and all other provisions of the City
Municipal Code, and all applicable disabled and handicapped access requirements, including without
limitation (to the extent applicable), Labor Code Sections 1770 ef seq., the Americans With
Disabilities Act, 42 U.S.C. Section 12101, efseq., Government Code Section 4450, ef seq.,
Government Code Section 11135, ef seq., and the Unruh Civil Rights Act, Civil Code Section 51,

el seq.

«Grant Deed” means a grant deed in the form of Exhibit F attached hereto and incorporated
herein by reference, by which the Agency shall convey fee title to the Site to Developer.

“Hagardous Materials” means any toxic substance, material, or waste which is now
regulated by any local governmental authority, the State of California, or the United States
Government under any Environmental Law including, but not limited to, any material or substance
which is (i) defined as a “hazardous waste,” “extremely hazardous waste,” or “restricted hazardous
waste” under Sections 25115, 25117, or 25122.7, or Jisted pursuant to Section 25140 of the
California Health and Safety Code, Division 20, Chapter 6.5 (Hazardous Waste Control Law),
(if) defined as “hazardous substance” under Section 25316 of the California Health and Safety Code,
Division 20, Chapter 6.8 (Carpenter-Presley-Tanner Hazardous Substance Account Act), (iii) defined
as a “hazardous material,” “hazardous substance,” or hazardous waste” under Section 25501 of the
California Health and Safety Code, Division 20, Chapter 6.95 (Hazardous Materials Release
Response Plans and Inventory), (iv) defined as a “hazardous substance” under Section 25281 of the
California Health and Safety Code, Division 20, Chapter 6.7 (Underground Storage of Hazardous
Substances), (v) a petroleum or refined petroleum product, including without limitation petroleum-
based paints and solvents, (vi) asbestos, (vii) polychlorinated biphenyls, (viii) methyl tertiary butyl
ether (MTBE); (ix) listed under Article 9 or defined as “hazardous” or “extremely hazardous”
pursuant to Article 11 of Title 22 of the California Administrative Code, Division 4, Chapter 20,
(x) designated as a “hazardous substance” pursuant to Section 311 of the Clean Water Act (33 U.S.C.
§ 1317), (xi) defined as a “hazardous waste” pursuant to Section 1004 of the Resource Conservation
and Recovery Act, 42 U.S.C. § 6901 et seq., (xif) defined as a “hazardous substance” pursuant to
Section 101 of the Comprehensive Environmental Response, Compensation, and Liability Act,
42 U.S.C. § 9601 et seq., (xiii) any flammable or explosive materials, (xiv) a radioactive material, or
(%) lead, cyanide, DDT, printing inks, acids, pesticides, ammonia compounds and other chernical
products, asbestos, PCBs and similar compounds and including any different products and materials
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which have been found to have adverse effects on the environment or the health and safety of
persons.

“Holder” is defined in Section 311.2.

“Hotel” means the Water Park Hotel.

“Hotel Operator” is defined in Section 103.6.

“Indemnify” means indemnify, defend, pay for and hold harmless.

“Indemmitees” means the Agency and the City, and their respective representatives, officers,
employees and agents.

“Ynsurance” is defined in Section 306 ef seq.
“I.and Use Approvals” is defined in Section 303.

“L egal Description” means the legal description of the Site attached hereto as Exhibit B and
incorporated herein by reference.

«F iabilities” means liabilities, suits, actions, claims, demands, penalties, damages (including
without limitation, penalties, fines, and monetary sanctions), giving rise to losses, costs or expenses
(including, without limitation, consultants® fees, and reasonable attorneys’ fees) of any kind or nafure
and for any damages, including damages to property or injuries to person, including accidental death,
(including reasonable attorneys’ fees and costs in connection therewith). .

«J pan Balance” means, with respect to any Holder and its mortgage or deed of trust, the
sum of the following amounts: (a)the aggregate unpaid amount (including, but not limited to,
principal, protective advances, interest, fees, costs and expenses) owing to the Holder under the loan
documents (“Holder Loan Documents”™) secured by such Holder’s mortgage or deed of trust upon the
Site (or any part thereof) immediately prior to the revesting of title in Agency (referred to herein as
“Revesting”) in accordance with this Agreement, whether Agency exercises such right of Revesting
prior to such Holder’s acquisition of Site (or portion thereof) by foreclosure or deed in lieu of
foreclosure, or after completion of a foreclosure under such Holder’s mortgage or deed of trust (or
acceptance and recordation of a deed-in-lieu of such foreclosure); plus (b) all third party costs and
expenses reasonably incurred by such Holder (and/or such Holder’s Nominee) under, or in
connection with the enforcement of the applicable Holder Loan Documents, including, without
limitation, foreclosure costs and expenses (or deed-in-lieu of foreclosure costs and expenses) (such
costs and expenses to include, but not be limited to, title charges, default interest, appraisals,
environmental assessments and reasopable attorneys’ fees and expenses), plus (c)if Agency
commences the exercise of its Revesting after such Holder’s (or its Nominee’s) acquisition of the
Site (or any portion thereof) by foreclosure or deed-in-lieu of foreclosure, all third party costs and
expenses, if any, reasonably incurred by such Holder (and/or such Holder’s Nominee) in connection
with the management and operation of the Site subsequent to the date upon which a foreclosure
under such mortgage or deed of trust is completed [or such Holder or its Nominee accepts a deed in
liew of foreclosure]; plus (d) all third party costs and expenses reasonably incurred by such Holder
(and/or such Holder's Nominee) in connection with the construction, Developer Improvements
(including tenant improvements), restoration, repair and equipping of the Site (or any portion
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thereof); plus (e) if Agency commences the exercise of its right of Revesting after such Holder’s (or
its Nominee’s) acquisition of the Site (or any portion thereof) by foreclosure or deed-in-lieu of
foreclosure, an amount equal to the interest that would have accrued on the aggregate of the amounts
described above under the Holder Loan Documents had all such amounts become part of the debt
secured by such Holder’s mortgage or deed of trust and had such debt continued in existence from
the date of such foreclosure (or acceptance of a deed-in-lieu of foreclosure) by such Holder or its
Nominee to the date Agency reenters in accordance with this Agreement. (For purposes of this
definition, the Agency’s right to Revest in accordance with this Agreement shall not be deemed to
have occurred prior to the date the Loan Balance is paid to the Holder (or its Nominee) in accordance
with the Agréement). Each Holder (or its Nominee) shall provide Agency with its calculations of the
Loan Balance and documents in support thereof within ten (10) days after written demand therefore
by the Agency.

“Nemorandum of Agreement” is attached hereto as Exhibit X and incorporated herein by
reference.

“Negotiated Purchase Agreement” is defined in Section 201.1.
“Nominee” means an entity which is owned and controlled by any Holder.

“Notice” is defined in Section 601.

“Official Records” means the official records of the Office of the Registrar Recorder of
Orange County, California.

“Parking Structure” is the multi-level parking structure described in the Scope of
Development.

“Parking Structure Contribution” is defined in Section 301.3.

“Parking Structure Fee” means the imposition of a fee or charge by Developer for the use of
cach hotel room based on an amount not to exceed two percent (2%) of the basic room rate but only
if such fee or charge is pledged as part of Developer’s financing of the Parking Structure.

«Permitted Transfereefs]” is defined in Section 103.2.

«phase 1 Environmental Assessment” means an assessment {0 identify Recognized
Environmental Concerns defined under ASTM Standards E-1527-00 as the presence or likely
presence of any hazardous substances or petroleum products on a property under conditions that
indicate an existing release, past release, or material threat of a release of any hazardous substance or
petroleum products into structures on the property or into the ground, groundwater, or surface water
of the property.

«“phase IT Environmental Assessment” means  an evaluation of the Recognized
Environmental Concerns identified in the Phase I Environmental Site Assessment for the purpose of
providing sufficient information regarding the nature and extent of contamination.

“Pre-approved Restaurant Tenant(s)/Operator(s)” is attached hereto as Exhibit M and
incorporated herein by reference.
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“Presence” means the presence, release, use, generation, discharge, storage and disposal of
any Hazardous Materials.

“prevailing Wage and Public Works Requirements” are attached hereto as Exhibit I and
incorporated herein by reference.

“Project” means the development and operation of the Developer Improvements.

“Project Architect” means the architect retained by the Developer to prepare the
Construction Drawings and supervise construction of the Project.

“Project Area” is defined in Recital A.

“Oualified BID Assessment” means a BID Assessment in which (i) the BID Assessment will
be higher in the City of Garden Grove than in the City of Anaheim and (if) the BID Assessment is
based on a percentage of room rate.

“Recognized Environmental Concerns” means the presence or possible presence of any
hazardous substances or petroleum products on the Site under conditions that indicate an existing or
possible release, a past release, or a material threat of a release of any hazardous substances or
petrolenm products info structures on the Site or into the ground, ground water, or surface water of
the Site. The term is not intended to include de minimis conditions that generally do not present a
threat to human health or the environment and that generally would not be the subject of an
enforcement action if brought to the attention of appropriate governmental agencies. Conditions
determined to be de minimis are not Recognized Environmenta! Conditions.

“Redevelopment Plan” is defined in Recital A.

“Release of Construction Covenants” means the document which evidences Developer’s
satisfactory completion of the Developer Improvements, or a part thereof, as set forth in Section 3 10,
i the form of Exhibit G attached hereto and incorporated herein by reference.

“Retail/Restaurant Component” means the retail portion of the Developer Improvements,
consisting of approximately 18,000 square feet, including at least one (1) restaurant, as shown on the
Site Plan.

“Revesting” is defined in the definition of “Loan Balance.”

“Right of Entry” is described in Section 204 hereof and attached hereto as Exhibit H and
incorporated herein by reference.

“Right of First Refusal” means the Right of First Refusal in substantially the form attached
hereto as Exhibit L and incorporated herein by reference with respect to the Right of First Refusal
Area.

, “Right of First Refusal Area” means the property which is the subject of the Right of First
Refusal and is shown on the Site Map.
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“Sales Tax Revenue” means the sales tax received by the City pursuant to the Bradley-Burmns
Uniform Sales and Use Tax Law (Revenue Code Sections 7200 ef seq.) with respect to the operation
of the Developer Improvements.

“Schedule of Performance” means that certain Schedule of Performance attached hereto as
Exhibit D and incorporated herein by reference, setting out the dates and/or time periods by which
certain obligations set forth in this Agreement must be accomplished. The Schedule of Performance
is subject to revision from time to time due to the application of Section 602 hereof and as mutually
agreed upon in writing between Developer and the Agency Director, and the Agency Director is
authorized to make such revisions as he deems reasonably necessary.

“Scope of Development” means that certain Scope of Development attached hereto as
Exhibit C, which describes the scope, amount and quality of development of the Developer
Improvements to be completed by Developer and Agency Improvements to be completed by Agency
pursuant to the terms and conditions of this Agreement.

“Site” means, collectively, the Agency Property and Third Party Property.
“Site Condition” is defined in Section 204.2.

“Site Map” means the map of the Site which is attached hereto as Exhibit A and incorporated
herein by reference.

“State” means the State of California.

“Tax Increment Revenue” means seventy percent (70%) of the tax increment received by
the Agency pursuant to Health & Safety Code Section 33670(b) with respect to the Site and
Developer Improvements, utilizing as base year the fiscal year in which the Hotel opens for business
to the public.

“Tenani(s)” mean the tenant(s) of the Retail/Restaurant Component.

“Third Party Property” means that certain property shown on the Site Map as Third Party
Property and owned by third parties.

“Title Company” is defined in Section 202 hereof.

«Title Polices” means the CLTA Policy and the ALTA Policies and Endorsements is defined
in Section 203 hereof.

“Title Report” is defined in Section 202.

“TOT Differential” means the differential each year between the TOT Rate imposed by the
City of Anaheim and the TOT Rate imposed by the City of Garden Grove.

“TOT Rate” means the percentage of room rate charge by the City of Garden Grove and/or
the City of Anaheim, as applicable under their respective Transient Occupancy Tax Ordinances.

“Transfer” means any total or partial sale, transfer, conveyance, assignment, subdivision,
financing, refinancing, lease or sublease.
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“Transferee” means a voluntary or involuntary successor in interest to the Developer.
P

“Transient Occupancy Tax Revenues” means those revenues imposed and collected by the
City with respect to the Hotel pursuant to Section 3.12.010 of the Garden Grove Municipal Code.

“Water Park Hotel” means a hotel, the minimnum standards for which are described in
Section 301.1 and in the Scope of Development.

102. Representations, Warranties and Covenants.

102.1 Agency Representations Warranties and Covenants. The Agency hereby
makes the representations, warranties and covenants contained below in this Section 102.1. All of
the representations and warranties set forth in this Section 102.1 are effective as of the Date of this
Agreement, are true in all material respects as of the Date of this Agreement, and shall be true in all
material respects as of the Closing Date, and each shall survive the execution of this Agreement
without limitation as to time.

(a) The Agency is a public body, corporate and politic, validly created
and existing pursuant fo the Community Redevelopment Law, which has been authorized to transact
business pursuant to action of the City. The execution and delivery of this Agreement by the Agency
has been fully authorized by all requisite actions.

(b) The Agency’s execution and delivery of this Agreement does not
violate any applicable laws, regulations, or rules nor to the best of Agency’s knowledge after due
inguiry, will it constitute a breach or default under any contract, agreement, or instrument to which
the Agency is a party, or any judicial or regulatory decree or order to which the Agency is a party or
by which it is bound; provided however that while Agency believes this Agreement to be enforceable
in accordance with its terms, Agency makes no representations or warranties regarding the
enforceability hereof.

() The Agency has not made an assignment for benefit of creditors, filed
a petition in bankruptcy, been adjudicated insolvent or bankrupt, petitioned a court for the
appointment of any receiver of or trustee for it or any substantial part of its property, or commenced
any proceeding relating to the Agency under any reorganization, arrangement, readjustment of debt,
dissolution, or liguidation law or statute of any jurisdiction, whether now or later in effect. There has
not been commenced nor is there pending against the Agency any proceeding of the nature described
in the first sentence of this subsection (¢). No order for relief has been entered with respect to the
Agency under the Federal Bankruptcy Code.

(d) All documents, instruments and other information delivered by the
Agency to Developer pursuant to this Agreement, other than documents, instruments and other
information received by Agency from third parties, are, to the best of Agency’s knowledge, true,
accurate, correct and complete in all material respects.

. (e) The Agency has taken all legally required actions, and no further
consent, approval, or authorization of any third person is required with respect to the Agency’s
execution delivery, and performance of this Agreement, other than consents, approvals, and
authorizations which have already been unconditionally given.

10
DOCSOC/1312820v17/022012-0210



H Contingent upon the acquisition of the Third Party Property, the
Agency has or will have at the Closing, full right, power and lawful authority to grant, sell and
convey the Third Party Property as provided herein.

() The Agency is not a “foreign person” within the parameters of
Foreign Investors in U.S. Real Property Tax Act (“FIRPTA™), or is exempt from the provisions of
FIRPTA, or the Agency has complied and will comply with all the requirements under FIRPTA.

(h)  Until the Closing Date and thereafier, the Agency shall, upon learning
of any fact or condition which would cause any of the warranties and representations in this
Section 102.1 not to be true as of the Closing Date, give wriften notice of such fact or condition to
Developer as soon as is reasonably practicable.

Each of the foregoing items (a) through (h), inclusive shall be deemed to be
ongoing representations, warranties and covenants.

1022 Developer’s Representations, Warranties and Covenants. Developer
hereby makes the representations, warranties and covenants contained below in this Section 102.2.
All of the representations and warranties set forth in this Section 102.2 are effective as of the Date of
this Agreement, are true in all material respects as of the Date of this Agreement, and shall be true in
all material respects as of the Closing Date, and each shall survive the execution of this Agreement
without limitation as to time.

(a) Developer is a duly organized Colorado lirnited liability company and
in good standing under the Jaws of the State of California and is authorized to carry on its business in
California as such business is now conducted and to own and operate its properties and assets now
owned and being operated by it, and as set forth in and anticipated by this Agreement. Developer has
full right, power and lawful authority to enter into this Agreement and the execution and delivery of
this Agreement by Developer has been fully authorized by all requisite actions on the part of
Developer. Developer has provided the Agency with true and correct copies of documentation
reasonably acceptable to the Agency Director, or his/her designee, designating the party authorized to
execute this Agreement on bebalf of Developer.

) Developer’s execution, delivery and performance of its obligations
under this Agreement will not violate any applicable laws, regulations, or rules nor fo the best of
Developer’s knowledge after due inquiry, will it constitute a breach or default under any contract,
agreement, or instrament to which Developer is a party, or any judicial or regulatory decree or order
fo which Developer is a party or by which it is bound.

(c) Developer has not made an assignment for the benefit of creditors,
filed a petition in bankruptcy, been adjudicated insolvent or bankrupt, petitioned a court for the
appointment of any recejver of or trustee for it or any substantial part of its property, or commenced
any proceeding relating to Developer under any reorganization, arrangement, readjustment of debt,
dissolution, or liquidation law or statute of any jurisdiction, whether now or later in effect. There has
not been commenced nor is there pending against Developer any proceeding of the nature described
in the first sentence of this subsection (¢). No order for relief has been entered with respect to
Developer under the Federal Bankruptcy Code.
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(d) All documents, instruments, and other information delivered by
Developer to the Agency pursuant to this Agreement are, to the best of Developer’s knowledge, true,
accurate, correct and complete in all material respects.

(e) This Agreement and all documents to be delivered by Developer
pursuant to this Agreement, when executed by Developer and delivered, shall constitute the legal,
valid and binding obligation of Developer. The Agency has taken all legally required actions, and no
further comsent, approval, or authorization of any third person is required with respect to the
Agency’s execution delivery, and performance of this Agreement, other than consents, approvals,
and anthorizations which have already been unconditionally given.

§3) Until the Closing Date and thereafter, Developer shall, upon learning
of any fact or condition which would cause any of the warranties and representations in this
Section 102.2 not to be true as of the Closing Date, immediately give written notice of such fact or
conditions to the Agency.

Each of the foregoing items (a) to (£), inclusive shall be deemed to be ongoing
representations, warranties and covenants,

102.3 Agency and Developer Representation Re Authority and Enforceability.
Agency and Developer hereby covenant, represent and warrant to each other that neither will assert
the lack of authority or enforceability of this Agreement against the other.

103. 'Transfers of Interest in Site or Agreement.

103.1 Prohibition Against Tranmsfer Prior fo Release of Construction
Covenants. The qualifications and identity of Developer are of particular concern to the Agency. it
is because of those qualifications and identity that the Agency has entered into this Agreement with
Developer. Except as expressly set forth in Section 103.2 below, for the period commencing upon
the Date of this Agreement and until the issuance of the Release of Construction Covenands, no
Transferee shall acquire any rights or powers under this Agreement, nor shall Developer make any
Transfer, of the whole of the Site or any part, or the Developer Improvements without the prior
written approval of the Agency, which approval may be granted or withheld in the sole and absolute
discretion of the Agency. Following the issuance of the Release of Construction Covenants, any
Transfer shall be governed by Section 103.3.

103.2 Permitted Transfers. Notwithstanding any other provision of this
Agreement to the contrary, both before and after the issuance of the Release of Construction
Covenants, the Agency approval of an assignment of this Agreement or Conveyance of the Site, shall
not be required in connection with any of the following (each of which shall be “Permitted
Transfer”):

(a) The conveyance or dedication of any portion of the Site to the City,
Agency or other appropriate governmental agency, or for the purpose of the granting of easements,
permits or similar rights to facilitate construction, use and/or operation of the Developer
Improvements.

) Any Transfer for Construction Financing purposes (subject to such
Construction Financing being in compliance with Section 3 11.1 herein), including the grant of a deed

12
DOCSOC/1312820v17/022012-0210



of trust to secure the funds necessary for land acquisition, construction and permanent financing of
the Developer Improvements, as applicable.

(c) Any collateral assignment of the Covenant Consideration for purposes
of borrowing money to be used on the Project.

(d) Any Transfer to an entity in which Developer (a) retains operational
control over the management, development and construction of the Developer Improvements (subject
to the right of non-managerial members, pariners, or shareholders, as applicable, to exercise voting
rights with respect to so-called “major decisions”) and (b) Developer has not less than five percent
(5%) interest in profit and losses in the Project.

(e) Any Transfer to a Holder, or its Nominee by foreclosure or deed in
lieu of foreclosure, or to a third party purchaser at a foreclosure sale or after foreclosure by the
Holder or its Nominee.

® Any Transfer to a lessee or sublessee of a portion of the Project that is
incidental to the primary purpose of the Developer Improvements (by example only, and not as a

limitation, lease of restaurant space), provided such lessee or sublessee is consistent with the overall
purposes of the Development Improvements.

103.3 Agency Consideration of Requested Transfer After Release of
Construction Covenants. The Developer shall have the right, following issuance of a Release of
Construction Covenants to Transfer all or substantially all of the Site subject to the provisions of this
Section 103.3. In such event, Developer shall deliver written Notice to Agency requesting such
approval which Nofice shall be accompanied by sufficient evidence regarding the proposed
Transferee’s net worth, development and operational qualifications and experience, and its financial
resources, in sufficient detail to enable the Agency to evaluate the proposed Transferee pursuant to
the criteria set forth hereinbelow and as reasonably determined by the Agency. In this regard, the
Agency agrees that it will not unreasonably withhold approval of a request of a Transfer made after
the issuance of the Release of Construction Covenants with respect to the Site or substantially all of
the Site. The Agency shall evaluate each proposed Transferee on the basis of its qualifications and
experience, and ifs financial commitments and resources. Agency may not disapprove any proposed
Transferce that demonstrates to the reasonable satisfaction of the Agency that the transferee/assignee
or its guarantor has a net worth sufficient to provide the prerequisite equity and access to debt offered
by an institational commercial real estate lender so as to permit the financing of the acquisition and
operation of the Project and transferee/assignee and/or its contract manager or the individual within
the contract management entity responsible for management of the Project has at least ten {10) years
recent experience owning or operating first class hotel/retail/restaurant projects similar to the Project.

103.4 Assignment and Assumption Agreement. An execuied Assignment and
Assumption Agreement (or a document effecting a Transfer that includes the substantive provisions
of the Assignment and Assaumption Agreement) shall also be required for all proposed Transfers,
with respect to the portion of the Site so transferred whether or not Agency’s consent is required to a
Transferee who has an obligation to construct all or any portion of the Developer Improvements. If
the Transfer involves the obligation of the Transferee fo construct specific Developer Improvements,
Agency is hereby granted the right to compel Developer to enforce any such construction obligation.
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103.5 Agency Action Re Requested Transfer. Within thirty (30) days after the
receipt of a written Notice requesting Agency approval of a Transfer pursuant to Sections 103.3 and
103.7, the Agency shall either approve or disapprove such proposed assignment or shall respond in
writing by stating what further information, if any, the Agency requires in order to determine the
request complete and determine whether or not to grant the requested approval. Upen receipt of such
a response, Developer shall promptly fumish to the Agency such further information as may be
reasonably requested.

103.6 Initial Selection and/or Transfers with Respect to the Hotel Operator,
Franchisor, and Tenanfs; Approval of the Franchise Agreement. The selection of the operator
(“Hote! Operator”) and brand or franchisor for the Hotel (the “Franchisor™), as well as the franchise
agreement or management agreement between Franchisor and Developer (the “Franchise
Agreement”) shall be approved by the Agency, acting in its reasonable discretion and based on
consistency with the quality of the Hotel as described in Section 301.1 and the Scope of
Development both initially and until expiration of the Redevelopment Plan. Agency shall also
approve, acting in its reasonable discretion, the Tenants based on consistency with the quality of the
Hotel as required herein.

103.7 * Transfer of Covenant Consideration. Notwithstanding anything herein to
the contrary, both before and after the issuance of the Release of Construction Covenants, except as
to a collateral assignment described in Section 103.3(c), the approval of an assignment of the
Covenant Consideration separate and apart from an assignment of this Agreement and/or Site or any
part thereof, shall require the consent of the Agency which consent shall be granted or withheld in
the sole and absolute discretion of the Agency.

200. DISPOSITION OF THE SITE

201. Conveyance of the Site to Developer. Subject to the safisfaction of the Conditions
Precedent set forth hereinbelow, on or before the date set forth in the Schedule of Performance, but in
no event later than the Outside Date, the Agency shall cause the Conveyance of the Site to Developer
in the condition described in Sections 201.4, 204.2 and 301.2 and the Scope of Development in
consideration for compliance with the terms and conditions of this Agreement and Developer shall
accept Conveyance in accordance with the terms of this Section 201.

201.1 Acquisition of Third Party Property by Negotiated Purchase. Subject to
the availability of funds, as determined in the absolute discretion of the Agency, the Agency agrees
to use its commercially reasonable efforts to acquire by negotiation the Third Party Property, subject
to the terms, covenants and conditions of this Agreement, and the Agency may enter info an
agreement for the purchase of the Third Party Property (a “Negotiated Purchase Agreement™) without
further approval by Developer, provided Developer has approved the terms and conditions of the
Negotiated Purchase Agreement as it relates to the title and condition of the property being acquired.

201.2 Acquisition of Third Party Property by Eminent Domain. If the Agency’s
efforts to negotiate the purchase of the Third Party Property pursuant to Section201.1 are
unsuccessful, and provided that the parties have fulfilled all obligations required to be fulfilled prior
to commencing a condemnation action, the Agency shall consider adoption of a resolution of
necessity to acquire the Third Party Property by eminent domain. In no event shall the Agency’s
decision not to adopt a resolution of necessity fo acquire the Third Party Property be considered a
Default of the Agency’s obligations under this Agreement, it being understood and acknowledged by
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the Developer that the Agency retains full and complete discretion with respect to the adoption of
such a resolution. Subject to the provisions of this Agreement, if the Agency, in its discretion, adopts
a resolution of necessity to acquire the Third Party Property, the Agency shall pursue to completion
the acquisition of such Third Party Property through eminent domain (or settlement) as long as
Developer is not in Default hereunder.

Notwithstanding any other provision of this Agreement to the contrary, so long as the
Conditions Precedent to Closing (other than Sections 205.1(h) and 205.2(i)) have been satisfied, if;

(a) The Agency provides to the Developer a copy of an effective,
non-appealable order of prejudgment possession as to the Third Party Property for which fee title has
not yet been acquired, free and clear of any other right of possession, together with a covenant in
favor of Developer that Agency will not abandon the eminent domain action.

®) The Agency delivers effective possession of the Third Party Property
and the Title Company issues to the Developer (and Developer’s Holder) the Title Policies provided
for in Section 203 hereof (subject only to delivery to Title Company of an agreement mutually
approved by Agency for Agency to indemnify Title Company as set forth in Section 204); and

(c) The right of possession of, and the covenant fo vest all, subsequently
acquired title to the Third Party Property conveyed by the Agency to the Developer is sufficient to
allow Developer to close the Construction Financing without additional expense, inferest or
concessions and commence construction of the Developer Improvements;

then the Agency shall convey and the Developer shall, in such event, accept possession of the Third
Party Property and the right to subsequently acquire title thereto, and the Developer shall proceed
with the development of the Third Party Property, with the date of transfer of possession from the
Agency to the Developer treated the same as the date for the Close of Escrow for purposes of the
Developer’s obligation to proceed with and complete construction of the Developer Improvements.

201.3 Consideration for Site. The consideration for the Conveyance will be the
Developer’s construction and operation of the Project in accordance with this Agreement, and its
promise to otherwise be bound by the Covenants set forth herein; provided however, Developer has
deposited with the Agency the sum of Fifty Thousand Dollars ($50,000) (the “Deposit™) which
Deposit the Agency shall retain for its own purposes, without limitation, to pay for costs incurred by
Agency in connection with the implementation of the Agreement; except in the event Developer
acquires the Site pursuant to this Agreement, in which case upon Construction Commencement Date
pursuant to validly issued building permits, Developer will be refunded the amount of the Deposit.

201.4 Condition of Site. EXCEPT AS SET FORTH IN SECTION 204 HEREOF,
DEVELOPER HAS AGREED TO ACCEPT POSSESSION OF THE SITE ON THE CLOSING
DATE ON AN “AS IS” BASIS. AGENCY AND DEVELOPER AGREE THAT THE PROPERTY
SHALL BE SOLD “AS IS, WHERE IS, WITH ALL FAULTS” WITH NO RIGHT OF SET OFF
OR REDUCTION IN CONSIDERATION, AND, EXCEPT AS SET FORTH IN SECTIONS 102.1
AND 204 HEREOF, SUCH SALE SHALL BE WITHOUT REPRESENTATION OR WARRANTY
OF ANY KIND, EXPRESS OR IMPLIED (INCLUDING WITHOUT LIMITATION, WARRANTY
OF INCOME POTENTIAL, OPERATING EXPENSES, USES, MERCHANTABILITY OR
FITNESS FOR A PARTICULAR PURPOSE), AND SELLER DISCLAIMS AND RENOUNCES
ANY SUCH REPRESENTATION OR WARRANTY.
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201.5 Opening and Close of Eserow. The Conveyance of the Site shall be
consummated on the date (“Closing Date”) set forth in the Schedule of Performance but in no event
later than May 27, 2012 (“Closing” or “Close of Escrow”) through an escrow (the “Escrow™)
established at First American Title Company of California or another escrow company mutually
agreeable to the parties (the “Escrow Agent”) which Escrow shall be opened within thirty (30) days
following the Date of this Agreement. Escrow Agent is hereby anthorized to effect the Closing upon
satisfaction of the Conditions to Closing set forth in Section 205 by taking the following actions:

(a) Current real property taxes, personal property taxes, and instalhments
of assessments and all items of income (if any) and expense regarding the Site shall be prorated as of
the Closing.

_ (b) Concurrently with the Closing of Escrow, Escrow Agent shall cause
the Title Company to issue the Title Policy, as described in Section 203.

() Escrow Agent shall pay and charge: (i) Developer for the following:
(aa) the recording cost of the Grant Deed and other closing documents, (bb) one-half (1/2) the
premium for the CLTA Policy, (cc) the additional premium for the ALTA Policies and Endorsements
(as hereinafter defined), if any, (dd)half of the escrow fees charged by the Escrow Agent,
(ee) Developer’s share of proration; and (i) Agency for the following (ff) one-half of escrow fees,
(gg) Agency’s share of prorations and (hh) one-half (1/2) the cost of the CLTA Policy.

(d) Escrow Agent shall record, in the following order, the following
documents:

() The Grant Deed;
(i) The Memorandum of Agreement; and
(iii)  The Declaration.
all duly executed and acknowledged by the appropriate party.
201.6 Submittal of Documents.

(a) At least two (2) days prior to the Close of Escrow, Developer shall
execute and submit to Escrow Agent the following: :

(i) Two (2) originals of a certificate of acceptance of the Grant
Deed duly executed by Developer and acknowledged.

i) Two (2) originals of the Declaration and Memorandum of
Agreement duly executed by Developer and acknowledged.

(iii) Any documents to be recorded as part of Developer’s
financing of the Project which Agency has approved in writing pursuant to Section 311, along with a
request for notice of default executed by the Agency.

(b) At least two (2) days prior to the Close of Escrow, Agency shall
execute and deliver to Escrow the following:
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(1) Two (2) originals of the Grant Deed duly executed by Agency
and acknowledged; and

(i) Two (2) originals of the Declaration and Memorandum of
Agreement duly executed by Agency and acknowledged.

201.7 Post-Closing Deliveries by Escrow.

(a) After the Close of Escrow, the Developer shall be delivered the
following documents:

() This Agreement and the Grant Deed duly executed by the
appropriate pasty or parties and recorded in the Official Records of Orange County.

(ii) A non-foreign affidavit in a form reasonably acceptable to

Developer.
(iii) A conformed copy of the Declaration.
(iv) A conformed copy of the Memorandum of Agreement.
(b) After the Close of Escrow, Agency shall be delivered the following
documents:
(i) A conformed copy of the recorded Grant Deed and this
Agreement.

(iiy ~ The recorded original of the Declaration.
(iii)  The recorded original of the Memorandum of Agreement.
(iv)  The recorded original of the request for notice of default.

{c) At Close of Escrow, the Agency and Developer shall each execute
counterpart closing statements in customary form together with such other documents as are
reasonably necessary to consummate the Closing. '

201.8 Payment of Escrow Costs. At Close of Bscrow, both parties shall pay their
respective costs by wire transfer, or by cashier’s check drawn on 2 bank reasonably acceptable to the
Escrow Agent. In the event of termination of this Agreement prior to the Close of Escrow due to
faiture of a condition set forth in Section 205, the parties shall each be responsible for one-half of any
Eserow cancellation costs. In the case of termination prior to the Close of Escrow due to a default by
one of the parties hereto, such defaulting party shall pay one hundred percent (100%) of all Escrow
Cancellation Costs.

202. Review of Title. Within ten (10) days after the Date of this Agreement, Agency shall
cause First American Title Company of California, or another title company mutually agreeable to
both parties (the “Title Company™), to deliver to Developer a preliminary title report (the “Title
Report”) with respect to the Site, together with legible copies of all documents underlying the
exceptions (“Exceptions™) set forth in the Title Report, along with an ALTA survey prepared by a
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California licensed surveyor under confract with and paid for by Developer (“ALTA Survey).
Developer shall have thirty (30) days from its receipt of the Title Report and ALTA Survey within
which to give written notice to Agency of Developer’s approval or disapproval of any of such
Exceptions. No deeds of trust, mortgages or other liens, except for the lien of property taxes and
assessments not yet due, shall be approved Exceptions. If Developer notifies Agency of ifs
disapproval of any Exceptions in the Title Report or ALTA Survey, Agency shall have thirty (30)
days from Agency’s receipt of such notification to advise Developer that it will use commercially
reasonable efforts or provide assurances satisfactory to Developer that such Exception(s) will be
removed on or before the Closing. If Agency does not provide assurances satisfactory to the
Developer that such Exception(s) will be removed on or before the Closing, Developer shall have
thirty (30) days after the expiration of such thirty (30) day period to either give the Agency written
notice that Developer elects to proceed with the purchase of the Site subject to the disapproved
Exceptions and conditions set forth in the ALTA Survey (and conditioned upon the issuance of any
endorsements necessary to render title acceptable to Developer), or to give the Agency written notice
that the Developer elects to terminate this Agreement in which event, the Agency and Developer
shall each be responsible for one-half of any Escrow cancellation charges and neither Developer nor
Agency shall have any further rights or obligations hereunder except as set forth in Section 307. The
Developer shall have the right to approve or disapprove any Exceptions reported by the Title
Company or conditions set forth on the ALTA Survey after Developer has approved the condition of
title for the Property in accordance with this Section 202. The foregoing perieds of time shall be
reasonably extended if any updates in the Title Report are provided to Developer after Developer
approval of the Exceptions. Agency shall not voluntarily create any new exceptions to title following
the Date of this Agreement, except for the recordation of documents in connection with the Closing
as required herein. The Developer shall assume all non-delinquent assessments and taxes not
specifically disapproved as provided herein.

203. Title Policy. At the Closing, the Title Company, as insurer, shall issue in favor of
Developer, as insured, a CLTA owner’s standard coverage policy or policies of title insurance with
endorsements, if any, as may be required in Section 202 hereof with liability in an amount equal to
the value of the Site as determined by the parties prior to Closing but not to exceed Ten Million
Dollars ($10,000,000) (“CLTA Policy™), or, at Developer’s option and expense, an ALTA extended
policy of title insurance and/or lender’s policy of title insurance with any endorsements and/or
increased coverage amounts requested by Developer or its lender (“ALTA Policies and
Endorsements™) (collectively, the “Title Policies™), subject to the following:

(a) All nondelinquent general and special real property taxes and
assessments for the current fiscal year; and

(b) If a CLTA policy is issued, the standard printed conditions and
exceptions contained in the CLTA standard owner’s pelicy of title insurance regularly issued by the
Title Company.

{c) The Redevelopment Plan.

(d) The provisions of this Agreement, the Grant Deed and the
Declaration. :

(e) Any Exceptions to title approved by Developer pursuant to
Section 202.
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The Title Policies shall be combined with a policy insuring the personal property (Eagle 9
policy from the Title Company) with tie-in endorsements to cover the full insurable cost of the
Project paid for by Developer.

204. Studies, Reports.

204.1 Site Investigation. Representatives of the Developer and any prospective
users, following execution of the Right of Entry Agreement, shall have the right of access to the
Agency Property, and to the Third Party Property at such time, if ever, as Agency has the right of
access to the Third Party Property, for the purpose of making necessary ot appropriate inspections,
including geological, soils and/or additional environmental assessments. If Developer determines
that there are Hazardous Materials in, on, under or about the Site, including the groundwater, or that
the Site is or may be in violation of any Environmental Law, or that the condition of the Site is
otherwise unacceptable to Developer, then the Developer shall notify the Agency and Escrow Holder
prior to the Due Diligence Date. Agency and Developer shall thereafter have thirty (30) days to
negotiate an agreement with respect to remediation of the Site, pursuant to which Agency shall
commit to expend up to Two Hundred Fifty Thousand Dollars ($250,000) for Site remediation. 1f, at
the end of such thirty (30) day period, Developer and Agency have not come fo an agreement with
respect to remediation of the Site, Developer shall, within three (3) days thereafter notify Agency of
whether it elects to go forward with the acquisition of the Site and pay all remediation costs in excess
of Two Hundred Fifty Thousand Dollars ($250,000), or whether it elects to terminate this
Agreement, in which event the Developer and Agency shall each be responsible for one-half of any
Escrow cancellation charges and neither Developer nor Agency shall have any further rights or
obligations hereunder except as set forth in Section 307.

2042 As-Is Environmental Condition. Subject to the terms of this Agreement, if
the Developer elects to proceed with Close of Escrow, the Site shall be conveyed to the Developer in
an “as is” environmental condition, with no warranty, express or implied by the Agency, as to the
condition of the Site, the soil, its geology, the Presence of known or unknown faults, the suitability of
soils for the intended purposes or the presence of known or unknown Hazardous Materials or toxic
substances (“Site Condition”™).

204.3 Indemnities and Releases Re Hazardous Material.

(a) Developer Indemuity. Developer hereby agrees and hereby shall
Indemnify the Indemnitees from and against all Liabilities arising from, related in any respect fo, or
as a result of (i) the Presence of Hazardous Materials on the Site (excluding Public Streets) which
Presence first occurred after Close of Escrow, and (ii) the Presence of Hazardous Materials on the
Site, which Hazardous Materials were not Hazardous Materials at the time of the Close of Escrow,
but became Hazardous Materials after Close of Escrow as a result of an amendment to, or
interpretation of, the Environmental Law; provided, that none of the same were directly and
proximately caused by Agency or any of its agents, employees or confractors. Agency shall
cooperate with Developer to ensure that Agency has assigned to Developer any and all rights that
Agency acquired in its acquisition of the Site or any portion thereof to permit Developer’s
prosecution of claims against any third parties who are potentially responsible for such Hazardous
Materials.

) Developer Release. Developer agrees to and hereby shall release the
Indemnitees from and against all Liabilities arising from, related in any respect to, or as a result of
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(i) the Presence of Hazardous Materials on the Site that first existed on the Site as of the Close of
Escrow, but were discovered after Close of Escrow, and (ii) the Presence of Hazardous materials on
the Site, which Hazardous Materials were pot identified and/or defined as such under the
Environmental Laws at the time of Close of Escrow but became Hazardous Materials after Close of
Escrow as a result an amendment to, or interpretation of, the Environmental Law. Notwithstanding
the foregoing, Developer is not releasing any person or entity other than the Indemnitees.

205. Conditions to Closing. The Closing is conditioned upon the satisfaction of the
following terms and conditions, which the parties shall exercise their best efforts to satisfy, within the
times designated below:

205.1 Agency’s Conditions Precedent. Agency’s obligation to proceed with the
Closing is subject to the fulfillment or waiver in writing by Agency of each and all of the conditions
precedent (a) through (1), inclusive, described below (“Agency’s Conditions Precedent”), which are
solely for the benefit of Agency, and which shall be fulfilled or waived by the time periods provided
for herein:

(a) No Default. Prior to the Close of Escrow, Developer shall not be in
Default in any of its obligations under the terms of this Agreement.

, {b) Execution of Documents. The Developer shall have executed any
documents required hereunder and delivered such documents into Escrow.

(c) Payment of Funds. Prior to the Close of Escrow, Developer shall
have paid all required costs of Closing into Escrow in accordance with Section 201.5 hereof.

(d) Land Use Approvals. The Developer shall have received all Land
Use Approvals and Entitlements and building permits shall have issued with respect to the
Improvements required pursuant to Section 303 hereof.

(e) Insurance. The Developer shall have provided proof of insurance as
required by Section 306 hereof.

$3) Financing. The Agency shall have approved the Construction
Financing as defined in Section 311.1 hereof, for construction of the Developer Improvements as
provided in Section 311.1 hereof, and such Construction Financing shall have closed and funded or
be ready to close and fund upon the Closing in substantial accordance with the commitment for
Construction Financing.

() Declaration. The parties shall have mutually agreed upon the terms of
the Declaration and the same shall be ready for recordation concurrently with the Close of Escrow.

(h) Agency’s Acquisition of the Third Party Property. Agency has
acquired the Third Party Property in accordance with Sections 201.1 and/or 201.2 hereof.

(1) Approval of Hotel Operator. Franchisor and Franchise Agreement.
The Developer shall have provided Agency and Agency shall have approved the Hotel Operator,
Franchisor and a Franchise Agreement, which approval shall be granted if each comply with the
terms of this Agreement, including without limitation, Section 301.1, and the Scope of Development.
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Great Wolf Lodge Resort, Kalahari Resort, and Nickelodeon Resorts by Marriott are hereby
approved as Franchisors.

)] Pre-leasing and Approval of Tenant. Agency has approved the
Tenant(s)/Operator(s) unless included in the list of Pre-approved Restaurant Tenant(s)/Operator(s).
The Tenant(s) listed in Exhibit M are hereby approved.

&) Hazardous Material Insurance. Agency and Developer shall have
obtained or waived Hazardous Material Insurance pursuant to Section 204.4.

) Agency Improvements. Agency has determined, acting in its
" yeasonable discretion, that the estimated actual and direct third party costs of the Agency
fmprovements will not exceed Twenty Million, Eight Hundred Thirty Five Thousand Dollars
($20,835,000) of which the Agency has already expended Twelve Million Dollars ($12,000,000) in
connection with the acquisition of the Agency Parcel.

205.2 Developer’s Conditions Precedent. Developer’s obligation to proceed with
the Closing is subject to the fulfillment or waiver by Developer of each and all of the conditions
precedent (a) through (n), inclusive, described below (“Developer’s Conditions Precedent”™), which
are solely for the benefit of Developer, and which shall be fulfilled or waived by the time periods
provided for herein:

(a) No Default. Prior to the Close of Escrow, Agency shall not be in
default in any of its obligations under the terms of this Agreement.

(b) Execution of Documents. The Agency shall have executed the Grant
Deed and any other documents required hereunder and delivered such documents into Escrow.

(c) Review and Approval of Title. Developer shall have reviewed and
approved the condition of title of the Site, as provided in Section 202 hereof.

(d) Site Condifion. Developer shall have determined, in its sole and
absolute discretion, and advised Agency in writing that the Site Condition is satisfactory in
accordance with Sections 201.4, 204 and 301.2 hereof.

(e) Relocation. Demolition and Clearance of the Site. The Agency shall
have relocated occupants and demolished and cleared the Site and removed all above ground
structures located thereon and all substructures under existing buiidings.

H Title Policy. The Title Company shall, upon payment of Title
Company’s regularly scheduled premium, have agreed to provide to the Developer the Title Policy
for the Site upon the Close of Escrow, in accordance with Section 203 hereof.

(2) Land Use Approvals. The Developer shall have received all Land
Use Approvals and Entitlements and building permits shall have issued with respect to the
Improvements required pursuant to Section 303 hereof.

(h) Financing. The Developer shall have obtained the Construction
Financing as provided in Section 311.1 hereof, and such construction financing shall have closed and
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funded or be ready to close and fund upon the Closing in substantial accordance with the
Construction Financing. '

(i) Agency’s Acquisition of the Third Party Property. Agency has
acquired the Third Party Propetty in accordance with Sections 201.1 and/or 201.2 hereof.

) Adverse Conditions. No lawsuit (including by private parties),
moratoria, or similar judicial or administrative proceeding or government action shall exist which
would materially delay or significantly increase the cost of constructing the Agency Improvements.

k) Approval of Hotel Operator, Franchisor and Franchise Agreement.
The Developer shall have provided Agency and Agency shall have approved the Hotel Operator,
Franchisor and a Franchise Agreement, which approval shall be granted if each comply with the
ferms of this Agreement, including without limitation, Section 301.1 and the Standards for Water
Park Hotel.

D Pre-leasing and Approval of Tenant. Agency has approved the
Tenant(sYOperator(s) unless included in the list of Pre-approved Restaurant Tenant(s)/Operator(s).

(m)  Declaration. The parties shall have mutnally agreed upon the terms of
the Declaration and the same shall be ready for recordation concurrently with the Close of Escrow.

(n) Development Agreement. Developer and City have executed a
Development Agreement.

300. DEVELOPMENT OF THE SITE
301.  Scope of Development.

301.1 Improvements. Developer shall develop the Site in substantial conformance
with the Conceptual Site Plan, Land Use Approvals and the Scope of Development, within the time.
periods set forth in the Schedule of Performance. Once the Construction Drawings are approved by
the Agency, as provided below, and the City, Developer’s obligations under this Agreement with
respect to Development Improvements shall be limited fo ensuring that the Developer Improvements
are constructed in accordance with the Construction Drawings. Developer shall diligently improve
the Site with the Developer Improvements. The physical quality of the Developer Improvements,
including, without limitation, comstruction quality, finish material, lighting, landscaping and site
amenities shall be comparable, at a minimum, to that achieved at Great Wolf Lodge Resort located in
Grand Mound, Washington. Following the issuance of the Release of Construction Covenants for
the Developer Improvements and thereafter until the expiration or termination of the Redevelopment
Plan, the Developer Improvements and repair and maintenance thereof shall remain comparable in
terms of quality and level of amenities to any such Developer Improvements as of the date of
issuance of the Release of Construction Covenants; provided the foregoing is not intended to require
Developer to take any action that might cause a violation of any Governmental Requirement,
including without limitation, any regulations or building codes or, as a result of changes in laws,
regnlations or codes or other changed circumstances, require Developer to take any action to comply
with the same that would make performance of the foregoing obligations commercially infeasible.
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301.2 Agency Improvements. Subject to a determination by the Agency, acting in
its sole and absolute discretion as to whether or not the actual and direct third party costs (*Agency
Improvement Costs”) of the items described in (a), (b) and (c) below (collectively “Agency
Improvements™) exceeds an amount which would render the transaction economically infeasible,
Agency shall cause the following within the time set forth in the Schedule of Performance:

(a) Acquisition of the Site and relocation of ail occupants of the Site in
compliance with all applicable federal, state and local laws and regulations concerning displacement
and relocation;

(b) The demolition and removal of all existing structures and
improvements including foundations, and, subject to Section 204, remediation of any environmental
hazards necessary to address any Recognized Environmental Concerns identified in a Phase II
Environmental Site Assessment on the Site, the proper disposal and mitigation of lead-based paint,
ashestos and other environmental hazards pursuant to the requirements of the Department of Health
Services in compliance with all applicable federal, state and local laws and regulations with respect
to demolition and/or disposal and mitigation as described above;

(c) All offsite infrastructure, including CEQA mitigation required by
Section 303, adequate utilities and utility capacity, roadway and traffic improvements, traffic
mitigation measures required by the City to accommodate the project and offsite landscape work fo
link the project with the existing improvements for the existing Sheraton Hotel on Harbor Boulevard
south to northeast corner of the subject site including both sides of Harbor Boulevard (collectively,
“Agency Improvements”).

The Agency’s determination of the Agency Improvement Costs shall be made no
later than the date set forth in the Schedule of Performance by written notice to the Developer. If
Agency disapproves the Agency Improvements Costs, it shall give notice to the Developer of such
disapproval in accordance with the Schedule of Performance and such notice shall include (a) the
specific amount by which any cost exceeds the amount by which the Agency would approve and
(b) back up information supporting the Agency’s determination of it’s own budgeted expenses for
such costs in sufficient detail to allow Developer to determine whether or not, without obligation, to
pay any such excess of such Agency Improvement Colsts in lieu of termination of the Agreement.

301.3 Parking Structure. The Developer Improvements will include a Parking

Structure, as described more fully in the Scope of Development and generally shown on the Site Map

(“Parking Structure”) which will serve the Project. The Parking Structure shall remain open and
" available to the public.

Concurrently with the Closing, the Agency will deposit in account with a bank
mutually acceptable to the Agency and Developer, and in the name of Developer, subject to a first
priority lien of the Construction Lender the total sum of Five Million Dollars ($5,000,000) (“Parking
Structure Contribution”) to be utilized by Developer for payment towards the construction of the
Parking Structure. Developer covenants that the Parking Structure Contribution will be expended
pro rata with other debt and equity being utilized for the construction of the Parking Structure.

The financing for the Parking Structure may be (i) part of the Construction Financing
or (ii) financed through CFD Bonds (“CFD Financing”). In the case of CFD Financing, if so
requested by Developer, and if economically and legally feasible, the Agency will undertake the
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requisite actions to cause CFD Bonds to be issued with respect to the financing of the Parking
Structure, provided that the Developer (or an agent engaged by Developer and reasonably approved
by the Agency) provides guarantees and/or credit enhancements in a form, amount and quality
reasonably acceptable to Agency, the bonds or certificates of participation will be rated not less than
BBB or its equivalent, and such bonds or certificates of participation will be at no cost to the Agency.
Tn the event of CFD Financing, the parties will determine each acting in their sole and absolute
discretion, the manner in which the Parking Structure will be constructed, operated and maintained as
a public parking structure.

301.4 Design Review. The Developer Improvements shall be subject to Design
Review by the Agency within the timeframe set forth in the Schedule of Performance.

302. Construction Drawings and Related Documents. The Developer shall submit,
within the fime frame set forth in the Schedule of Performance, and the Agency Director or his
designee shall approve, within the time periods set forth in the Schedule of Performance, preliminary
building elevations, final building elevations, construction drawings, landscape plans, and related
documents required for the development of the Site (the “Construction Drawings™). The City shall
have the right to review and approve all Construction Drawings. In addition fo processing
Construction Drawings through the City, the Agency shall have the right to review and approve the
Construction Drawings as to their compliance with the description of Developer Improvements as set
forth herein, and their consistency with the approved Design Review and the Land Use Approvals.
The Agency shall not have the right to disapprove any current set of Construction Drawings unless
they are materially inconsistent with the review requirements of the immediately preceding sentence.

303. Land Use Approvals. Except as otherwise expressly set forth herein, prior to
commencement of construction of the Developer Improvements upon the Site, Developer shall, at its
sole cost and expense, secure any and all land use and other entitlements, and approvals which the
City may require for the construction and operation of the Developer Improvements, design review
by the Agency and/or any other entitlements, permits or approvals required by any other
governmental agency (the “Land Use Approvals”). Notwithstanding anything to the contrary herein,
Developer and Agency acknowledge and agree that Agency shall prepare, at Agency’s expense, and
process all documentation required by the California Environmental Quality Act (“CEQA™) with
respect to the Project. Except as to the Agency Improvements, costs of any Project related on-site (as
described in Paragraph LE. of the Scope of Development) CEQA mitigation shall be borne by
Developer, the cost of which shall be subject to Developer’s approval as a condition to Developer’s
obligation to proceed with any such mitigation. Developer acknowledges that compliance with any
such CEQA mitigation shall be a condition under applicable law for proceeding with the Project.

304. Schedule of Performance. Provided that the Agency has timely met its respective
obligations under the Schedule of Performance and subject to the application of Section 602 hereof,
Developer shall submit the Construction Drawings, commence and Complete all construction of the
Developer Improvements, and satisfy all other obligations and conditions of this Agreement which
are the obligation of Developer within the times established therefore in the Schedule of
Performance. The Schedule of Performance is subject to revision from time-to-time as mutually
agreed upon in writing by Developer and the Agency Director.

305. Cost of Construction. FExcept as otherwise expressly set forth herein, including
Section 303 and costs relating to Agency Improvement, all of the cost of planning, designing,
developing and constructing all of the Developer Improvements, including but not limited to the
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securing of Land Use Approvals, permits, and entitlements of any kind, compliance with any and all
environmental laws and regulations, and payment or other satisfaction of development impact fees
payable in connection with the Developer Improvements, shall be borne solely by Developer.

306. Insurance Requirements. Developer shall obtain and maintain at its sole cost and
expense, or shall cause its contractor or contractors to take out and maintain at their sole cost and
expense, until the issuance of the Release of Construction Covenants pursuant to Section 310 of this
Agreement, the insurance coverages described in this Section 306, with the coverage limits,
conditions, and endorsements defined herein:

306.1 Insurance Coverage. Prior to the earlier to occur of the (i) Developer’s
exercise of a right of entry under the Right of Entry and Reimbursement Agreement or (ii) the
Closing, the following policies shall be obtained and maintained by Developer or its contractor or
contractors covering all activities relating to construction of Developer Improvements at the Site:

(a) Comprehensive general liability insurance in the amount no less than
One Million Dollars ($1,000,000) per occurrence, Two Million Dollars ($2,000,000) in the aggregate
for claims arising out of bodily injury, personal injury and property damage. Coverage will include
contractual, owners, confractors’ protective policy and products and completed operations. In
addition, an excess policy in an amount of Four Million Dollars ($4,000,000) covering the same
terms and conditions will remain in force during the term of the Project.

(b) Comprehensive automobile liability insurance in the amount of One
Million Dollars ($1,000,000), combined single limit per occurrence {(bodily injury and property
damage liability), including coverage for liability arising ouf of the use of owned, non-owned, leased,
or hired automobiles for performance of the work. As used herein the term “automobile” means any
vehicle licensed or required to be licensed under the California or any other applicable state vehicle
code. Such insurance shall apply to all operations of Developer or its contractors and subcontractors
both on and away from the Site. In the event that any drivers are excluded from coverage, such
drivers will not be permitted to drive in connection with construction of the Developer
Improvements.

(c) Workers’ compensation insurance as required by law.

Except for workers compensation insurance which shall be placed with The State
Compensation Fund, acceptable insurance coverage shall be placed with carriers admitted to write
‘nsurance in California, or carriers with a rating of or equivalent to A:VI by am. Best Company.
Any deviation from this rule shall require specific approval in writing from the Agency’s risk
manager or City Attorney. Any deductibles or self-insured retentions in excess of $250,000 must be
declared to and approved the Agency.

306.2 Policy Provisions. A certificate or certificates evidencing coverage
described in subsections (a) through (c) above (the “Insurance™) shall be submitted to the Agency
prior to issuance of building permits for and commencement of the construction of the Developer
Improvements, which certificates shall be accompanied by appropriate policy endorsements stating
that:

(a) The Insurance shall be primary insurance for losses at the Site, and

will be noncontributing with respect to any other insurance carried by Developer or its contractor(s)

25
DOCSOC/1312820v17/022012-0210



with respect to any losses which do not arise out of the construction of Developer Improvements, and
any other insurance carried by the Agency or City which may be applicable shall be deemed to be
excess insurance and the Insurance shall be primary for all purposes despite any conflicting provision
in the Insurance to the contrary;

63} Not less than ten (10) days advance notice shall be given in writing to
the Agency and the City prior to any material change, cancellation, termination, non-renewal, or
reduction in coverage of the Insurance;

(c) The City and the Agency and their respective officers, employees,
representatives, and agents are named as additional insureds. Coverage provided hereunder by
Developer shall be primary insurance and not be contributing with any insurance maintained by the
Agency or the City.

Upon request by Agency, Developer shall provide Agency with complete insurance
policies evidencing coverage as required herein. Certificates and endorsements for each insarance
policy shall be signed by a person authorized by the insurer to bind coverage on its behalf. If
required by Agency, Developer shall, from time to time, increase the limits of its general and
automobile liability insurance to reasonable amounts customary for owners of improvements similar
to those on the Site.

Notwithstanding anything to the contrary set forth in this Section, Developer’s
obligations to carry the insurance provided for herein may be brought within the coverage of a so-
called blanket policy or policies of insurance carried and maintained by Developer or its affiliate;
provided, however, (i)that the City of Garden Grove, the Agency, their officers, agents and
employees shall be named as an additional insureds as its interest may appear and (ii) that the
coverage afforded Agency, et. al., will not be reduced or diminished by reason of the use of such
blanket policy of insurance, and (iii) that the requirements set forth herein are otherwise satisfied.

The obligations set forth in this Section 306.2 shall remain in effect as to any portion
of the Site only until a Release of Construction has been furnished for such portion of the Site as
hereafter provided in Section 310 of this Agreement.

306.3 Mutual Waivers. Except as otherwise set forth in Section 307 hereof,
Agency and Developer hereby waive any rights each may have against the other, on account of any
loss or damage occasioned to Agency and any additional insured parties and Developer, as the case
may be, or the Site, arising from any loss generally covered by all-risk insurance; and the parties
each, on behalf of their respective insurance companies insuring the property of either Agency and
Developer against any such loss, waive any right of subrogation that such insurer or insurers may
have against Agency and Developer, as the case may be. The foregoing mutual waivers of
subrogation shall be mutually operative only so long as available in the state in which the Site is
situated and provided further that no such policy is invalidated thereby.

307. Developer’s Indemnity. Except as set forth in Section 204.2 with respect to
Hazardous Materials and except to the extent caused by a failure of Agency’s warranties for
representations or Default by Agency hereunder, Developer shall Indemnify (with one (1) counsel
reasonably acceptable to the Agency, unless there is a conflict of interest by, among or between any
of the Indemnitees, whether individuals or entities in which case separate counsel shall be provided
by Developer for each such Indemnitee) the Indemnitees from and against any and all Liabilities
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which result from the performance of this Agreement by Developer or Developer’s ownership,
development, use, or operation of the Site or any portion thereof excepting those Liabilities which are
caused by the Indemnitees’ (or any of them) gross negligence or willful misconduct. The Agency,
City and Developer agree to fully cooperate with one another in any case where no conflict of
interest between the parties is apparent. Without limiting the generality of the foregoing, Developer
specifically agrees to indemnify, defend and hold harmless Agency and City from any Liabilities
resulting from Developer’s failure to comply with all applicable laws in accordance with Section 309
hereof.

308. Rights of Access. Representatives of the Agency shall have the right of access to the
Site, without charges or fees, at normal construction hours during the period of construction for the
purposes of this Agreement, including but not limited to, the inspection of the work being performed
in constructing the Developer Improvements and so long as Agency representatives comply with all
safety rules and do not unreasonably interfere with the work of Developer. Agency shall defend,
indemnify, assume all responsibility for and hold the Developer harmless from and against any and
all third party liabilities, suits, actions, claims, demands, penalties, damages (including, without
limitation, penalties, fines and monetary sanctions), losses, costs or expenses (including, without
Jimitation, consultants’ fees, and reasonable attorneys’ fees of any kind or nature and for any
damages, including damages to property or injuries to persons, including accidental death (including
reasonable attorneys’ fees and costs), which result from the exercise of such entry. Representatives
of the Developer shall have the right of access to those portions of the Site owned by Agency without
charges or fees during normal construction hours for the purpose of Investigation and Grading (as
those terms are defined in the Right of Entry and Reimbursement Agreement).

309. Compliance with Governmental Requirements. Developer shall carry out the
design, construction and operation of the Project in conformity with all Governmenta! Requirements.

309.1 Nondiscrimination in Employment. Developer certifies and agrees that all
persons employed or applying for employment by it, its affiliates, subsidiaries, or holding companies,
and all subcontractors, bidders and vendors, with respect to the construction and operation of the
Project, are and will be treated equally by it without regard to, or because of race, color, religion,
ancestry, national origin, sex, age, pregnancy, childbirth or related medical condition, medical
condition (cancer related) or physical or mental disability, and in compliance with Title VII of the
Civil Rights Act of 1964, 42 U.S.C. Sections 2000, ef seq., the Federal Equal Pay Act of 1963, 29
U.8.C. Section 206(d), the Age Discrimination in Employment Act of 1967, 29 U.S.C. Sections 621,
et seq., the Immigration Reform and Control Act of 1986, 8 U.5.C. Sections 1324b, et seg., 42 U.S.C.
Section 1981, the California Fair Employment and Housing Act, California Government Code
Sections 12900, et seq., the California Equal Pay Law, California Labor Code Sections 1197.5,
California Government Code Section 11135, the Americans with Disabilities Act, 42 U.S.C. Sections
12101, ef seq., and all other anti-discrimination laws and regulations of the United States and the
State of Califorpia as they pow exist or may hereafter be amended. Developer shall allow
representatives of the Agency access to its employment records related to this Agreement during
regular business hours at Developer’s principal office in Garden Grove, California to verify
compliance with these provisions when so requested by the Agency.

310. Release of Construction Covenants. Following Completion of the Developer
Improvements in conformity with this Agreement and within thirty (30) calendar days following
receipt of a written request from Developer, the Agency shall furnish Developer with a Release of
Construction Covenants for the completed Developer Improvements or portion thereof. The Agency
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shall not unreasonably withhold or delay such Release of Construction Covenants. The Release of
Construction Covenants shall be conclusive determination of satisfactory completion of the
Developer Improvements (or the part thereof identified in the Release of Construction Covenants)
and the Release of Construction Covenants shall so state. Any party then owning or thereafter
purchasing, leasing or otherwise acquiring any interest in the Site (or part thereof which is the subject
of Release of Construction Covenants) shall not (because of such ownership, purchase, lease or
acquisition) incur any obligation or liability under this Agreement except for those continuing
covenants as set forth in Sections 400 of this Agreement. If the Agency refuses or fails to furnish the
Release of Construction Covenants for the Site (or part thereof) after written request from Developer,
the Agency shall, within thirty (30) working days of receiving such written request, provide
Developer with a written staternent setting forth the reasons the Agency has refused or failed to
furnish the Release of Construction Covenants for the Site (or part thereof). The statement shall also
contain a list of the actions Developer must take to obtain a Release of Construction Covenants,
which list shall be based on the requirements set forth in the Construction Documents. If the reason
for the Agency’s refusal to issue the Release of Construction Covenants is due to lack of availability
of specific landscape and/or finish materials, the Developer may provide a completion bond
reasonably acceptable to the Agency, in which case the Developer shall thereby become entitled to
the Release of Construction Covenants.

Such Release of Construction Covenants shall not constitute evidence of compliance with or
satisfaction of any obligation of Developer to any holder of any mortgage, or any insurer of a
mortgage securing money loaned to finance the Developer Improvements, or any part thereof. Such
Release of Construction Covenants is not a notice of completion as referred to in the California Civil
Code, Section 3093.

311. Financing of the Developer Improvements.

311.1 Approval of Financing. Prior to the Close of Escrow and in accordance with
the Schedule of Performance, Developer shall have submitted evidence to the Agency that Developer
has equity capital and/or a lender commitment from an institutional lender (“Construction Lender”)
for the construction of the Developer Improvements in accordance with this Agreement
(“Construction Financing”). In addition, such Construction Financing shall be funded or ready to
fund in accordance with Sections 205.1(f) and 205.2(h) hereof. Agency shall have the right to review
and approve any such Construction Financing in its reasonable discretion. The Agency shall approve
Construction Financing if the debt portion, if any, is issued by an institutional lender, together with
Developer’s equity (and, if applicable, the commitment of a Tenant to reimburse the Developer for
all or any portion of the costs of the Developer Improvement), is in an amount not less than the cost
of the Developer Improvements and conditioned only upon Closing. Developer and Agency agree
that Developer shall be solely responsible for all financial obligations undet such financing.

3112 Holder Not Obligafed to Construct Developer Improvements. The holder
of any mortgage or deed of trust authorized by this Agreement (a “Holder”) shall not be obligated by
the provisions of this Agreement to construct or Complete the Developer Improvements or any
portion thereof, or to guarantee such construction or Completion; nor shall any covenant or any other
provision in this Agreement be construed so to obligate such Holder. Nothing in this Agreement
shall be deemed to construe, permit or authorize any such Holder to devote the Site to any uses or to
construct any improvements thereon, other than those uses or Developer Improvements provided for
or authorized by this Agreement.
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3113 Notice of Default to Mortgagee or Deed of Trust Holders; Right to Care.
With respect to any mortgage or deed of trust granted by Developer as provided herein, whenever the
Agency delivers any notice of default (“Notice of Default”) or demand to Developer with respect to
any breach or default by Developer in the construction of the Developer Improvements, and if
Developer fails to cure the Default within the time set forth in Section 501, the Agency shall deliver
to each Holder of record of any mortgage or deed of trust authorized by this Agreement a copy of
such notice or demand. Each such Holder shall (insofar as the rights granted by the Agency are
concerned) have the right, at its option, within thirty (30) days after the receipt of the notice, to cure
or remedy or commence to cure of remedy and thereafter to pursue with due diligence the cure or
remedy of any such Default and to add the cost thereof to the mortgage debt and the lien of its
mortgage; provided, however if the Holder is legally prevented from curing such default because of a
bankruptcy by the Developer or because such cure requires physical possession of the Site then the
thirty (30) day period shall be tolled until such bankruptcy is confirmed, rejected or otherwise
resolved or the Holder has obtained lawful physical possession of the Site. Nothing contained in this
Agreement shall be deemed to pemmit or authorize such Holder to undertake or continue the
construction or Completion of the Developer Improvements, or agy portion thereof (beyond the
extent necessary to conserve or protect the jimprovements or construction already made) without first
having expressly assumed Developer’s obligations to the Agency by written agreement reasonably
satisfactory to the Agency which election to assume may be made within ninety (90) days following
Holder’s securing of title to the Property. Such assumption shall not have the effect of causing the
Holder to be responsible for any prior damage obligations of Developer to the Agency. The Holder,
in that event, must agree to complete, in the manner provided in this Agreement, the Developer
Improvements. Any such Holder properly completing the Developer Improvements shall be entitled,
upon compliance with the requirements of Section 310 of this Agreement, to a Release of
Construction Covenants. It is understood that a Holder shall be deemed to have satisfied the thirty
(30) day time limit set forth above for commencing to cure-or remedy a Developer default which
requires title and/or possession of the Site (or portion thereof) if and to the extent any such Holder
has within such thirty (30) day period commenced foreclosure proceedings to obtain title and/or
possession and thereafter the Holder diligently pursues such proceedings to completion and cures or
remedies the default.

311.4 Failure of Holder to Complete Developer Fmprovements. In any case
where, thirty (30) days after the Holder of any mortgage or deed of trust creating a lien or
encumbrance upon the Site or any part thereof receives a Notice of Default by Developer in
Completion of construction of any of the Developer Improvements under this Agreement, and the
Holder has not exercised the option to construct as set forth in Section 311.3, or if it has exercised the
option but has defaulted thereunder and failed to timely cure such default, the Agency may, by giving
written notice to the Holder, purchase the mortgage or deed of trust by payment to the Holder of the
amount of the unpaid mortgage or deed of trust debt, including principal and interest and all other
sums secured by the mortgage or deed of trust. If the ownership of the Site or any part thereof has
vested in the Holder, the Agency, if it so desires, shall be entitled to a conveyance of title to the Site
or such portion thereof (and a Jeasehold interest fo the Parking Structure, if applicable) from the
Holder to the Agency upon payment to the Holder of an amount equal to the sum of the following:

(a) The unpaid mortgage or deed of trust debt at the time title became
vested in the Holder (less all appropriate credits, including those resulting from collection and
application of rentals and other income received during foreclosure proceedings);
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(b)  All expenses with respect to foreclosure including reasonable
attorneys’ fees;

(c) The net expense, if any (exclusive of general overhead), incurred by
the Holder as a direct result of the subsequent management of the Site or part thereof;

(d) The costs of any Developer Improvements made by such Holder;

(e) Any prepayment charges, default interest, amd/or late charges
imposed pursuant to the loan documents and agreed to by Developer; and

(H) An amount equivalent to the interest that would have accrued on the
aggregate of such amounts had all such amounts become part of the mortgage or deed of trust debt
and such debt had continued in existence to the date of payment by the Agency.

311.5 Right of the Agency to Cure Mortgage or Deed of Trust Default. In the
event Developer receives a notice of default on any mortgage or deed of trust prior to the Completion
of the construction of the Developer Improvements and issuance of a total Release of Construction
Covenants, Developer shall immediately deliver to the Agency a copy of such notice of default. If
the Holder of any mortgage or deed of trust has not exercised its option to construct, the Agency shall
have the right but pot the obligation to cure the default. The Agency shall be entitled to
reimbursement from Developer of all propér costs and expenses incurred by the Agency in curing
such default. The Agency shall also be entitled to a lien upon the Site to the extent of such costs and
disbursements.

400. COVENANTS AND RESTRICTIONS

401. Covenant to Develop, Use and Operate the Site in Accordance with
Redevelopment Plan, Land Use Approvals, and this Agreement. Until expiration of the
Redevelopment Plan, Developer covenants and agrees for itself and its successors, assigns, and every
successor in interest to the Site or any part thereof that Developer and such successors and assignees,
shall use and operate the Site in accordance with the Redevelopment Plan, the Land Use Approvals,
and this Agreement, and except for 2 Holder who, pursuant to Section 311, has not elected to assume
Developer’s obligations hereunder to construct, shall construct and Complete the Developer
Improvements in accordance with the Land Use Approvals, Scope of Development, Section 301.1,
and Schedule of Performance.

402. Maintenance and Security Covenants. Developer covenants and agrees for itself,
its successors and assigns and any successor in interest to the Site or part thereof to maintain, at
Developer’s sole cost and expense, the Site and all Developer Improvements thereon, in compliance
with the terms of the Declaration, the Redevelopment Plan and with all applicable Governmental
Requirements. The operation, use, security and maintenance of the Site, shall be accomplished in
accordance with the Covenants and Declaration, (to be approved by the parties prior to Closing)
consistent with other first-class hotel/retail/restaurant projects in Orange County, and shall include
regular landscape maintenance, graffiti removal, and trash and debris removal.

403. Nondiscrimination. The Developer covenants by and for itself and any successors
in interest that there shall be no discrimination against or segregation of any person or group of
persons on account of race, color, creed, religion, sex, marital status, physical or mental disability or
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medical condition, national origin or ancestry in the sale, lease, sublease, transfer, use, occupancy,
tenure or enjoyment of the Improvements or the Site, nor shall the Developer itself or any person
claiming under or through it establish or permit any such practice or practices of discrimination or
segregation with reference to the selection, location, number, use or occupancy of tenants, lessees,
subtenants, sublessees or vendees of the Project or the Site. The foregoing covenants shall run with
the land. :

All deeds, leases or contracts with respect to the Project or the Site shall contain or be subject
to substantially the following nondiscrimination or nonsegregation clauses:

a. In deeds: “The grantee herein covenants by and for himself or herself, his or
her heirs, executors, administrators, and assigns, and all persons claiming under or through them, that
there shall be no discrimination against or segregation of, any person or group of persons on account
of any basis listed in subdivision (a) or (d) of Section 12955 of the Government Code, as those bases
are defined in Sections 12926, 12926.1, subdivision (m) and paragraph (1) of subdivision (p) of
Section 12955, and Section 12955.2 of the Government Code, in the sale, lease, sublease, transfer,
use, occupancy, tenure, or enjoyment of the premises herein conveyed, nor shall the grantee or any
person claiming under or through him or her, establish or permit any practice or practices of
discrimination or segregation with reference to the selection, location, number, use Or occupancy of
tenants, lessees, subtenants, sublessees, or vendees in the premises herein conveyed. The foregoing
covenants shall run with the land.”

“Notwithstanding the immediately preceding paragraph, with respect to familial
status, the immediately preceding paragraph shall not be construed to apply to housing for older
persons, as defined in Section 12955.9 of the Government Code. With respect to familial status,
nothing in the immediately preceding paragraph shall be construed to affect Sections 51.2,51.3,51.4,
51.10, 51.11, and 799.5 of the Civil Code, relating to housing for senior citizens. Subdivision (d) of
Section 51 and Section 1360 of the Civil Code and subdivisions (n), (0), and (p) of Section 12455 of
the Government Code shall apply to the immediately preceding paragrap =z

b. In leases: “The lessee herein covenants by and for himself or herself, his or
her heirs, executors, administrators, and assigns, and all persons claiming under or through him or
her, and this lease is made and accepted upon and subject to the following conditions:

“That there shall be no discrimination against or segregation
of any person or group of persons, on account of any basis
listed in subdivision (a)or (d)of Section 12955 of the
Government Code, as those bases are defined in Sections
12926, 12926.1, subdivision (m)and paragraph (1) of
subdivision (p) of Section 12955, and Section 12955.2 of the
Govermnment Code, in the leasing, subleasing, {ransferring,
use, occupancy, tenure, or enjoyment of the premises herein
leased nor shall the lessee himself or herself, or any person -
claiming under or through him or her, establish or permit any
such practice or practices of discrimination or segregation
with reference to the selection, location, number, use, Or
occupancy, of tenants, Jessees, sublessees, subtenants, or
vendees in the premises herein leased.”
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“Notwithstanding the immediately preceding paragraph, with
respect to familial status, the immediately preceding
paragraph shall not be construed to apply to housing for older
persons, as defined in Section 12955.9 of the Government
Code. With respect to familial status, nothing in the
immediately preceding paragraph shall be construed to affect
Sections 51.2, 51.3, 51.4, 51.10, 51.11, and 799.5 of the Civil
Code, relating to housing for senior citizens. Subdivision (d)
of Section 51 and Section 1360 of the Civil Code and
subdivisions (n), (0), and (p) of Section 12955 of the
Government Code shall apply to the immediately preceding

paragraph.”

c. In contracts: “There shall be no discrimination against or segregation of,
any person or group of persons on account of any basis listed in subdivision (a) or (d) of
Section 12955 of the Government Code, as those bases are defined in Sections 12926, 12926.1,
subdivision (m) and paragraph (1) of subdivision (p) of Section 12955, and Section 12955.2 of the
Government Code, in the sale, lease, sublease, transfer, use, occupancy, tenure, or enjoyment of the
premises which are the subject of this Agreement, nor shall the grantee or any person claiming under
or through him or her, establish or permit any practice or practices of discrimination or segregation
with reference to the selection, location, number, use or occupancy of tenants, lessees, subtenants,
sublessees, or vendees in the premises herein conveyed. The foregoing covenants shall run with the
land.”

404. Assessed Value. The Developer, and its successors in interest, shall not appeal the
assessed value of the Project so as to achieve a total assessed value, after Completion, of less than
Two Hundred Million Dollars ($200,000,000).

405. Prevailing Wages. With respect to the construction of the Developer Improvements
on the Site set forth herein and in the Scope of Work, Developer and its contractors and
subcontractors shall pay prevailing wages and employ apprentices in compliance with Labor Code
Section 1770, ef seq., and shall be responsible for the keeping of all records required pursuant to
Labor Code Section 1776, complying with the maximum hours requirements of Labor Code Sections
1810 through 1815, and complying with all regulations and statutory requirements pertaining thereto.
Such requirements are set forth in greater detail in Exhibit J attached hereto and incorporated herein
by reference. Upon the periodic request of the Agency, the Developer shall certify to the Agency
that it is in compliance with the requirements of this Section 405. Developer shall indemnify,
protect, defend and hold harmless the Agency and its officers, employees, contractors and agents,
with counsel reasonably acceptable to Agency, from and against any and all loss, liability, damage,
claim, cost, expense and/or “increased costs” (including reasonable attorneys fees, court and
litigation costs, and fees of expert witnesses) which, in connection with the development,
construction, and/or operation of the Developer Improvements, including, without limitation, any and
all public works (as defined by applicable law), resuits or arises in any way from any of the
following: (1) the noncompliance by Developer of any applicable local, state and/or federal law,
including, without limitation, any applicable federal and/or state labor laws (including, without
limitation, if applicable, the requirement to pay state prevailing wages); (2) the implementation of
Section 1781 of the Labor Code, as the same may be amended from time to time, or any other similar
law: and/or (3) failure by Developer to provide any required disclosure or identification as required
by Labor Code Section 1781, as the same may be amended from time to time, or any other similar
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law. Tt is agreed by the parties that, in connection with the development of the Developer
Improvements, including, without limitation, any and all public works (as defined by applicable law),
Developer shall bear all risks of payment or non-payment of prevailing wages under California law
and/or the implementation of Labor Code Section 1781, as the same may be amended from time to
time, and/or any other similar law. “Increased costs,” as used in this Section 405, shall have the
meaning ascribed to it in Labor Code Section 1781, as the same may be amended from time to time.
The foregoing indemnity shall survive termination of this Agreement and shall continue after
Completion of the construction and development of the Developer Improvements by the Developer.

406. Point of Sale and/or Use. The Developer, for itself and for its general contractor and
subcontractor, agrees to obtain a State Board of Equalization sub-permit for the jobsite and allocate
all eligible use tax payments to the City of Garden Grove and provide the Agency with either a copy
of the sub-permit or a statement that the use tax does not apply to this portion of the job; to insure
that the City of Garden Grove is the point of sale and/or use under the Bradley Burns Uniform Local
Sales and Use Tax Law (commencing with Section 7200 of the Revenue and Taxation Code, as
amended from time to time).

407.  Agency Use of Hotel Facility. During the period of five (5) years commencing upon
the date the Hotel opens for business to the public, Developer will provide Agency with the twenty
(20) hotel room nights per year, including water park passes associated therewith free of charge, and
will allow the Agency to use the conference and/or banquet facilities and services at the Hotel on at
least three (3) occasions per year (an “occasion” means an event lasting up to two (2) days) at a
fifteen percent (15%) discount from the lowest rate charged during the past twelve (12) months on a
space available basis, excluding services or goods provided by third parties.

408. Effect of Violation of the Terms and Provisions of this Agreement. The Agency
is deemed the beneficiary of the terms and provisions of this Agreement and of the Covenants, for
and in its own right and for the purposes of protecting the interests of the community and other
parties, public or private, in whose favor and for whose benefit this Agreement and the Covenants
have been provided, without regard to whether the Agency has been, remains or is an owner of any
land or interest therein in the Site. The Agency shall have the right (subject to Section 501 below),
upon a Default by Developer of this Agreement, to exercise all rights and remedies, and to maintain
any actions or suits at law or in equity or other proper proceedings to enforce the curing of such
breaches to which it or any other beneficiaries of this Agreement and Covenants may be entitled.
The Covenants contained in Sections 103, 301, 309, and 401, 402, 404 and 406, and the Declaration
shall remain in effect until the expiration of the Redevelopment Plan, as it may be amended from
time to time. The Covenants set forth in Sections 204.2, 204.3, 307, 403, and 603 shall remain in
effect in perpetuity. The Covenants described in Sections 304, 305, 306, 308, 405 and 503 shall
remain in offect until the issuance of a Release of Construction Covenants and so long thereafter as
shall be necessary to enforce a Default(s) thereunder. The Covenants set forth in Section 407 shall
remain in effect in accordance with the terms set forth therein.

409. Covenant Consideration. In consideration for the granting of the Covenants by the
Developer to the Agency, Agency shall pay to the Developer annually, the following: (i) for a period
of ten (10) years from the date on which the Hotel is Completed an amount equal to fifty percent
(50%) of the Transient Occupancy Tax Revenues which have been paid to and received by the City
in each year with respect to the Hotel; and (ii) if the Hotel is developed in phases, for a period of fen
(10) years from the date on which any new rooms of the Hotel open for business to the public an
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amount equal to fifty percent (50%) of the Transient Occupancy Tax Revenues. Examples of the
above are shown in the DDA Revenue Sharing Example.

After payment to Developer of the amount described in (1) and (ii) above, and after receipt by
the City and the Agency of an amount equal to ten percent (10%) of the Agency Improvement Costs
plus the Parking Structure Contribution from a combination of Transient Occupancy Tax Revenues,
Tax Increment Revenues and Sales Tax Revenues, the Developer and Agency will split equally ali
remaining Transient Occupancy Tax Revenues, Tax Increment Revenues and Sales Tax Revenues for
a period of twelve (12) years from the Date of Completion.

In addition, if and only if Developer imposes a Parking Structure Fee, and (i) the City
imposes a Qualified BID Assessment and/or (1) the City increases its TOT Rate so that the effect of
either (i) and/or (ii) is to decrease the 2008-2009 Differential, then the Agency will pay to the
Developer each year, commencing with the year the Developer first receives Covenants
Consideration, and so long as, and to the extent such TOT Differential remains, but in no event later
than July 9, 2032 (as may be extended if the term of the Redevelopment Plan is extended by
amendment, but not longer than forty (40) years from Completion) an amount equal to the total room
revenues for each such year multiplied by the difference between the 2008-2009 Differential and the
TOT Differential for such year, (the “Applicable Differential”). If and to the extent the Applicable
Differential becomes less than two percent (2%) either by virtue of changes in TOT Rates by the City
of Anaheim and/or the City or the Qualifying BID Assessment is reduced or terminates, payment
hereunder shall be adjusted accordingly. Notwithstanding the above, the Covenants Consideration
shall be based on the TOT Rate of thirteen percent (13%).

500. DEFAULTS AND REMEDIES

501. Default Remedies. Subject to Enforced Delay and compliance with the provisions of
this Agreement which provide for the protection of Mortgagee rights, including the provisions of
Section 311 of this Agreement, failure or delay by either party to perform any material term or
provision of this Agreement (a “Breach”) following notice and failure to cure as described hereafter
constitutes a “Default” under this Agreement.

The nondefaulting party shall give written notice of any Breach to the party in Breach,
specifying the Breach complained of by the nondefaulting party (“Notice of Default”). Delay in
giving such Notice of Defanlt shall not constitute a waiver of any Breach nor shall it change the time
of Breach. Upon receipt of the Notice of Default, the party in Breach shall promptly commence fo
cure the identified Breach at the earliest reasonable time after receipt of the Notice of Default and
shall complete the cure of such Breach not later than thirty (30) days after receipt of the Notice of
Default, or, if such Breach cannot reasonably be cured within such thirty (30) day period, then as
soon thereafter as reasonably possible, provided that the party in Breach shall diligently pursue such
cure to completion(“Cure Period”). Failure of the party in Breach to cure the Breach within the Cure
Period set forth above shall constitute a “Default” hereunder. :

Any failures or delay by either party in asserting any of its rights and remedies as to any
Breach or Default shall not operate as a waiver of any Breach or Default or of any such rights or
remedies. Delays by either party in asserting any of its rights and remedies shall not deprive either
party of its right to institute and maintain any actions or proceedings which it may deem necessary to
protect, assert or enforce any such rights or remedies.
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AGENCY SHALL ALSO BE REQUIRED TO SEND NOTICES OF DEFAULT TO EACH
MORTGAGEE FOR WHICH AGENCY HAS RECEIVED A MORTGAGEE NOTICE.

502. Tnstitution of Legal Actions. In addition to any other rights or remedies and subject
to the restrictions otherwise set forth in this Agreement, any party may institute an action at law or
equity to seek specific performance of the terms of this Agreement, or to cure, correct or remedy any
Default, to recover damages for any Default, or to obtain any other remedy consistent with the
purpose of this Agreement. Such legal actions must be instituted in the Superior Court of the County
of Orange, State of California, in an appropriate municipal court in that county, or in the United
States District Court for the Central District of California.

503. Re-entry and Revesting of Title in the Agency After the Closing and Prior to
Completion of Construction. Without limiting the rights as set forth in Section 311, and without
affecting the priority of the lien of the Holder’s deed of trust or mortgage, the Agency has the right,
at its election, to reenter and take possession of Site with all Developer Improvements thereon, and
terminate and Revest in the Agency the estate conveyed to the Developer only if after the Closing
and ‘prior to the issuance of the final Release of Construction Covenants, the Developer (or its

successors in interest) shall:

(@)  fail to start the construction of the Developer Improvements as required by
this Agreement for a period of ninety (90) days after Notice thereof from the Agency subject to
extension pursuant to Section 602; or

(b) abandon or substantially suspend construction of the Developer
TImprovements required by this Agreement for a period of ninety (90) days after Notice thereof from
the Agency subject to extension pursuant to Section 602; or

(¢) contrary to the provisions of Section 103 hereof, Transfer or suffer any
involuntary Transfer in violation of this Agreement, and such Transfer, if it is a Transfer requiring
approval by the Agency, is not rescinded within thirty (30) days of Notice thereof from Agency to
Developer.

Such right to reenter, terminate and Revest is subject to the quiet enjoyment, and, if
applicable, the right to continue to complete construction by (i) Tenants or other occupants who have
(a) executed leases or subleases and (b) incurred substantial expenses in connection with the design
and/or construction of improvements required to be constructed by such Tenant under such lease or
sublease and (ii) Developer, in the case where the Developer is in Default and, vis a vis a Holder or
its Nominee, shall be exercisable only if:

1. Such Holder (or its Nominee) (2) shall have failed to cure any Default within
the applicable cure periods granted to such Holder (or its Nominee), or (b) shall have given Agency
written notice that it will not cure any such Default or condition or that it will otherwise not comply
with the terms and conditions of this Agreement, and

2. Agency, within ninety (90) days after the occurrence of any events described
in subparagraph 1. immediately above, shall commence the exercise of its right of entry and shall pay
to Holder (or its Nominee) in immediately available funds, the Loan Balance prior to Revesting.
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In the event of a failure or refusal to cure a Default, as described in subparagraph 1.
above, Agency’s sole remedy vis @ vis Holder shall be the exercise of the re-entry right and
Revesting in accordance herewith. Nothing herein shall be construed to prohibit or limit the
Agency’s exercise of its power of eminent domain.

The conditions to the commencement of the exercise of the Agency’s right to re-enter
and Revest as described above shall be applicable whether the re-entry and Revesting occurs (a) prior
to foreclosure (or deed in lieu of foreclosure) by the Holder (or its Nominee) under its mortgage or
deed of trust; or (b) after Holder (or its Nominee) acquires title to the Site by foreclosure (or deed-in-
lieu of foreclosure) under its mortgage or deed of trust. :

The applicable Grant Deed shall contain appropriate reference and provision to give
effect to the Agency’s right as set forth in this Section 503, under specified circumstances prior to
recordation of the Release of Construction Covenant, to reenter and take possession of the Site, with
all improvements thereon, and to terminate and Revest in the Agency the estate conveyed to the
Developer. Upon the Revesting in the Agency of title to the Site, as provided in this Section 503, the
Agency shall, pursuant to its responsibilities under state law, use its reasonable efforts to resell the
Site, as soon and in such manner as the Agency shall find feasible and consistent with the objectives
of such law and of the Redevelopment Plan, as it exists or may be amended, o a qualified and
responsible party or parties (as determined by the Agency} who will assume the obligation of
constructing or completing the Developer Improvements, or such improvements in their stead as
shall be satisfactory to the Agency and in accordance with the uses specified for such Site, or part
thereof in the Redevelopment Plan. Upon such resale of the Site, the net proceeds thereof, shall be
applied:

(i) First, to reimburse the Agency, on its own behalf or on behalf of the City, all
costs and expenses incurred by the Agency, excluding City and Agency staff costs, but specifically,
including, but not limited to, any expenditures by the Agency or the City in connection with the
recapture, management and resale of the Site, or part thereof (but less any income derived by the
Agency from the Site, or part thereof in connection with such management); all taxes, assessments
and water or sewer charges with respect to the Site, or part thereof which the Developer has not paid
(or, in the event that the Site is exempt from taxation or assessment of such charges during the period
of ownership thereof by the Agency, an amount, if paid, equal to such taxes, assessments, or charges
as would have been payable if the Site were not so exempt); any payments made or necessary to be
made to discharge any encumbrances or liens existing on the Site, or part thereof at the time or
Revesting of title thereto in the Agency, or to discharge or prevent from attaching or being made any
subsequent encumbrances or liens due to obligations, defaults or acts of the Developer, its successors
or transferees; any expenditures made or obligations incurred with respect to the constructing or
completion of the improvements or any part thereof on the Site, or part thereof; and any amounts
otherwise owing the Agency, and in the event additional proceeds are thereafier available, then

(ii) Second, to reimburse the Developer, its successor or transferee, up to the
amount equal to the sum of (a) actual and direct third party costs incurred by the Developer for the
Developer Improvements existing on the Site, at the time of the re-entry and possession, less (b) any
gains or net income received by the Developer from the Site, or the improvements thereon.

Any balance remaining after such reimbursements shall be retained by the Agency as
its property. The rights established in this Section 503, except as may otherwise be provided in this
Section 503, are not intended to be exclusive of any other right, power or remedy, but each and every
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such right, power, and remedy shall be cumulative and concurrent and shall be in addition to any
other right, power and remedy authorized herein or now or hereafter existing at law or in equity.
These rights are to be interpreted in light of the fact that the Agency will have conveyed the Site, to
the Developer for redevelopment purposes, and not for speculation in undeveloped land.

504. Rights and Remedies Are Cumulative. Except as otherwise expressly stated in this
Agreement, the rights and remedies of the parties are cumulative, and the exercise by either party of
one or more of such rights or remedies shall not preclude the exercise by it, at the same or different
times, of any other rights or remedies for the same default or any other default by the other party.

505. Inaction Not a Waiver of Default. Any failures or delays by either party in
asserting any of its rights and remedies as to any Default shall not operate as a waiver of any Default
or of any such rights or remedies, or deprive either such party of its right to institute and maintain
any actions or proceedings which it may deem necessary to protect, assert or enforce any such rights
or remedies.

566. Applicable Law. The laws of the State shall govern the interpretation and
enforcement of this Agreement.

600. GENERAL PROVISIONS

601. Notices, Demands and Communications Between the Parties. Any approval,
disapproval, demand, document or other notice (“Notice”) required or permitted under this
Agreement must be in writing and shall be sufficiently given if delivered by hand (and a receipt
therefore is obtained or is refused to be given) or dispatched by registered or certified mail, postage
prepaid, return receipt requested, or delivered by telecopy, or email or overnight delivery service to:

To Agency: Garden Grove Agency for Community Development
11222 Acacia Parkway
Garden Grove, California 92842
Attention: Agency Director

with a copy to: Stradling, Yocca, Carlson & Rauth
660 Newport Center Drive, Suite 1600
Newport Beach, California 92660
Attention: Thomas P. Clark, Jr.

To Developer: McWhinney Real Estate Services
2725 Rocky Mountain Avenue, Suite 200
Loveland, Colorado 80538
Attention: Doug Hill

with a copy to: Jeffer, Mangels, Butler & Marmaro LLP
1900 Avenue of the Stars, 7th Floor
Los Angeles, California 90067
Attention: M. Guy Maisnik, P.C.

Such written notices, demands and communications may be sent in the same manner to such

other addresses as either party may from time fo time designate by mail as provided in this Section.
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602. Extension of Times of Performance. In addition fo specific provisions of this
Agreement, performance by either parfy hereunder shall not be deemed to be in Default, and all
performance and other dates specified in this Agreement shall be extended, where delays are due to
(“Enforced Delay™): litigation challenging the validity of this transaction or any element thereof or
the right of either party to engage in the acts and transactions contemplated by this Agreement;
eminent domain actions filed by the Agency pursuant to Section 201.2 including, without limitation,
relocation obligations in connection therewith and inverse condemnation actions (but only if and to
the extent Ttem No. 9 of the Schedule of Performance is delayed), inability to secure necessary labor
materials or tools: actions in connection with the remediation of Hazardous Materials, including
groundwater contamination; war; insurrection; strikes; lockouts; riots; floods; earthquakes; fires;
casualties; acts of God; acts of the public enemy; acts of terrorism; epidemics; quarantine
restrictions; freight embargoes; unanticipated subsurface conditions that delay performance; lack of
transportation; governmental restrictions or priority; building moratoria; unusually severe weather; or
acts or omissions of the other party; acts or failures to act of the City or any other public or
governmental agency or entity (other than the acts or failures fo act of the Agency which shall not
excuse performance by the Agency). Notwithstanding anything to the contrary in this Agreement, an
extension of time for any such cause shall be for the period reasonably attributable to the enforced
delay and shall commence to run from the time of the commencement of the cause, if notice by the
party claiming such extension is sent to the other party within thirty (30) days of the commencement
of the cause. Times of performance under this Agreement may also be extended in writing by the
mutual agreement of the Agency and/or Developer. Notwithstanding any provision of this
Agreement to the contrary, the lack of funding to Complete the Developer Improvements shall not
constitute grounds of enforced delay pursuant to this Section 602.

603. Non Liability of Officials and Employees of Agency, City and Developer. No
- member, official or employee of either party or of the City shall be personally liable to the other
party or the City, or any successor in interest, in the event of any Default or Breach by the either
party or for any amount which may become due to either party or their successors, or on any
obligations under the terms of this Agreement.

604. Relationship Between Agency and Developer. It is hereby acknowledged that the
relationship between the Agency and Developer is not that of a partnership or joint venture and that
the Agency and Developer shall not be deemed or construed for any purpose to be the agent of the
other. Accordingly, except as expressly provided herein or in the Exhibits hereto, the Agency shall

have no rights, powers, duties or obligations with respect to the development, operation, maintenance
or management of the Site.

605. Agency Approvals and Actions. Whenever a reference is made herein to an action
or approval to be undertaken by the Agency, the Agency Director or his or her designee is authorized
to act on behalf of Agency unless specifically provided otherwise or the context should require
otherwise.

606. Commencement of Agency Review Period. The time periods set forth herein and in
the Schedule of Performance for the Agency’s approval of agreements, plans, drawings, or other
information submitted to the Agency by Developer and for any other Agency consideration and
approval hereunder which is contingent upon documentation required to be submitted by Developer
shall only apply and commence upon the complete submittal of all the required information. In no
event shall an incomplete submittal by Developer trigger any of the Agency’s obligations of review
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and/or approval hereunder; provided, however, that the Agency shall notify Developer of an
incomplete submittal as soon as is practicable.

607. Successors and Assigns. All of the terms, covenants, conditions, representations,
and warranties, of this Agreement shall be binding upon Agency and Developer and their respective
permitted successors and assigns. Whenever the term “Developer” or “Agency,” as the case may be,
is used in this Agreement, such term shall include any other permitted successors and assigns as
herein provided.

608. Assignment by Agency. The Agency may assign or transfer any of its rights or
obligations under this Agreement with the approval of Developer, which approval shall not be
unreasonably withheld; provided, however, that the Agency may assign or transfer any of its interests
hereunder to the City at any time without the consent of Developer.

609. Counterparts. This Agreement may be signed in multiple counterparts which, when
signed by all parties, shall constitute a binding agreement. This Agreement is executed in three (3)
originals, each of which is deemed to be an original.

610. Integration. This Agreement contains the entire understanding between the parties
relating to the transaction contemplated by this Agreement. All prior or contemporaneous
agreements, understandings, representations and statements, oral or written, are merged in this
Agreement and shall be of no further force or effect. Each party is entering this Agreement based
solely upon the representations set forth herein and upon each party’s own independent investigation
of any and all facts such party deems material. This Agreement includes pages 1 through 42
(includes signature page) and Exhibits A through O, (each such Exhibit incorporated in this
Agreement as if fully set forth herein) which together constitute the entire understanding and
agreement of the parties, notwithstanding any previous negotiations or agreements between the
parties or their predecessors in interest with respect fo all or any part of the subject matter hereof.

611. Attorneys’ Fees. In any action between the parties to interpret, enforce, reform,
modify, rescind or otherwise in connection with any of the terms or provisions of this Agreement, the
prevailing party in the action shall be entitled, in addition to damages, injunctive relief or any other
relief to which it might be entitled, reasonable costs and expenses including, without limitation,
litigation costs and reasonable attorneys’ fees. Costs recoverable for enforcement of any judgment
shall be deemed to include reasonable attorneys” fees.

612. Administration. This Agreement shall be administered and executed by the Agency
Director, or histher designated representative, following approval of this Agreement by the Agency.
The Agency shall maintain authority of this Agreement through the Agency Director (or his/her
authorized representative). The Agency Director shall have the authority but not the obligation to
issue interpretations, waive provisions, approve the Declaration, extend time limits, make minor
modifications to prior Agency design approvals, and/or enter into amendments of this Agreement on
behalf of the Agency so long as such actions do not substantially change the uses or development
permitted on the Site, or add to the costs to the Agency as specified herein as agreed to by the
Agency Board, and such amendments may include extensions of time specified in the Schedule of
Performance. All other waivers or amendments shall require the written consent of the Agency
Board.
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613. Titles and Captions. Titles and captions are for convenience of reference only and
do not define, describe or limit the scope or the intent of this Agreement or of any of its terms.
Reference to section numbers are fo sections in this Agreement, unless expressly stated otherwise.

614. Interpretation. As used in this Agreement, masculine, feminine or neuter gender
‘and the singular or plural number shall each be deemed to include the others where and when the
context so dictates. The word “including” shall be construed as if followed by the words “without
limitation.” This Agreement shall be interpreted as though prepared jointly by both parties.

615. No Waiver. A waiver by either party of a breach of any of the covenants, conditions
or agreements under this Agreement to be performed by the other party shall not be construed as a
waiver of any succeeding breach of the same or other covenants, agreements, restrictions or
conditions of this Agreement.

616. Modifications, Any alteration, change or modification of or to this Agreement, m
order to become effective, shall be made in writing and in each instance signed on behalf of each

party.

617. Severability. If any term, provision, condition or covenant of this Agreement or its
application to any party or circumstances shall be held, to any extent, invalid or unenforceable, the
remainder of this Agresment, or the application of the term, provision, condition or covenant to
persons or circumstances other than those as to whom or which it is held invalid or unenforceable,
shall not be affected, and shall be valid and enforceable to the fullest extent permitted by law.

618. Computation of Time. The time in which any act is to be done under this
Agreement is computed by excluding the first day (such as the day escrow opens) and including the
last day, unless the last day is a holiday or Saturday or Sunday, and then that day is also excluded in
which case such day is the day following the excluded day(s). The term “holiday” shall mean all
holidays as specified in Section 6700 and 6701 of the California Government Code. If any act is to
be done by a particular time during a day, that time shall be Pacific Time.

619. Legal Advice. Each party represents and warrants to the other the following: they
have carefully read this Agreement, and in signing this Agreement, they do so with full knowledge of
any right which they may have; they have received independent legal advice from their respective
legal counsel as to the matters set forth in this Agreement, or have knowingly chosen not to consult
legal counsel as to the matters set forth in this Agreement; and, they have freely signed this
Agreement without any reliance npon any agreement, promise, statement or representation by or on
behalf of the other party, or their respective agents, employees or attorneys, except as specifically set
forth in this Agreement, and without duress or coercion, whether economic or otherwise.

620. Time of Essence. Time is expressly made of the essence with respect to the
performance by the Agency and Developer of each and every obligation and condition of this
Agreement.

621. Cooperation. Bach party agrees to cooperate with the other in this transaction and,
in that regard, to sign amy and all documents which may be reasonably necessary, helpful or
appropriate to carry out the purposes and intent of this Agreement. In this regard, Developer and the
Agency agree to mutually consider reasonable requests for amendments to this Agreement and/or
other estoppel documents. The party making the request shall be responsible for the costs incurred
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by the other party, including without limitation attorneys’ fees, (the “Amendment/Estoppel Costs™) in
connection with any amendments fo this Agreement and/or estoppel documents which are requested
by such party (the “Developer/Agency Request”) regardless of the outcome of the Developer/Agency
Request.

622. Conflicts of Interest. No member, official or employee of the Agency shall have
any personal interest, direct or indirect, in this Agreement, nor shall any such member, official or
employee participate in any decision relating to the Agreement which affects his/her personal
interests or the interests of any corporation, partnership or association in which he is directly or
indirectly interested.

623. Time for Acceptance of Agreement by the Agemcy. This Agreement, when
executed by Developer and delivered to the Agency, must be authorized, executed and delivered by
the Agency on or before thirty (30) days after signing and delivery of this Agreement by Developer
or this Agreement shall be void, except to the extent that Developer shall consent in writing to a
further extension of time for the authorization, execution and delivery of this Agreement.

624. Consideration of Agreement Modification. The Parties recognize that due to the
changing economic conditions as it relates to hotel development, there is a possibility that the terms
described herein will need to be modified based on requirements of the Franchisor, Hotel Operafor
and/or Construction Lender and/or other debt or equity contributors. With this in mind, the parties
agree that in such event, the Parties agree that they will discuss any such requested modifications
with the idea in mind of modifying or amending this Agreement, if required, with each Party acting
in their sole and absolute discretion and without any commitment to the other to agree to any such
requested modification or revision.

625. Recordation of Memorandum of Agreement. The Memorandum of Ag‘reement
shall be recorded concurrently with the Close of Escrow and the terms hereof shall survive Closing
and run with the Iand for the period of time set forth herein.

[SIGNATURES ON NEXT PAGE]
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N WITNESS WHEREQE, the part;es hereto have executed thns Agreement on the

respective dates set forth below..

Dated: | , 2009

_ ATTEST:
Agenoy Secretaty
APPROVED ASTO FORM:

.Thfl::mas.P.C ik, _
Agency General-Counsel

Dated: ‘I{W}Qf , 2009

DOCSOCYT312870vI7/022012-0210

- AGENCY:

GARDEN GROVE AGENCY FOR
COMMUNITY DEVELOPMENT, a public

body; corporate and politic

By: . .
Agency Director
DEVELOPER:

GARDEN GROVE MXD, LLC, a Colotado
Hnited lability company

By: McWhinney Real Estate Services; Inc..
a Colorado corporation, Manager

By: %/fgg/-ﬂ’fﬁ’rf wf/ﬁééé

}Bm as L. Hill”
Chief Operating Officer
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STATE OF COLORADO 3
) 8%,
COUNTY OF LARIMER )

B The foregoing  instrument  was  acknowledged before  me this .~ 17 L day of
NN L2001, by Douglas 1. Hill, as Chiel Operating Officer of McWhinney Real

£

Fstate’ -Suvu,u fnc., a {uiomdo corporation, as Manager of GARDEN GROVE MXD, LLC, a
Colorado limited [ubxhly COmpany.

Witness my hand and official seal.

WMy Commission Expires: DT

§ b v " I - !
F ol at R - L gy {5 A 1“’:—_::;{«_1’:"

Notury Public

FRotary e

:' arnsy wir

AR
Wy Comm. Sxplres
June 2%, 2008
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EXHIBIT B

LEGAL DESCRIPTION

PARCEL 1  APN231-441-39

THE EAST HALF OF THE NORTHEAST QUARTER OF THE NORTHEAST QUARTER OF
THE SOUTHWEST QUARTER OF SECTION 34, TOWNSHIP 4 SOUTH, RANGE 10 WEST, IN
RANCHO LAS BOLSAS, IN THE CITY OF GARDEN GROVE, COUNTY OF ORANGE, STATE
OF CALIFORNIA, AS SHOWN ON A MAP RECORDED IN BOOK 51, PAGE 10 OF
MISCELLANEOUS MAPS, IN THE OFFICE OF THE COUNTY RECORDER OF SAID
COUNTY

EXCEPT THEREFROM THE SOUTH 100.00 FEET THERE OF.
ALSO EXCEPT THEREFROM THE NORTH 490.00 FEET THEREOF.
ALSO EXCEPT THEREFROM THE EAST 60.00 FEET THEREOF.
PARCEL?2  APN231-441-40

THE SOUTH 100.00 FEET OF THE EAST HALF OF THE NORTHEAST QUARTER OF THE
NORTHEAST QUARTER OF THE SOUTHWEST QUARTER OF SECTION 34, TOWNSHIP 4
SOUTH, RANGE 20 WEST, IN RANCHO LAS BOLSAS, IN THE CITY OF GARDEN GROVE,
COUNTY OF ORANGE, STATE OF CALIFORNIA AS SHOWN ON A MAP RECORDED IN
BOOK 51, PAGE 10 OF MISCELLANEOUS MAPS, IN THE OFFICE OF THE COUNT
RECORDED OF SAID COUNTY.

EXCEPT THEREFROM THE EAST 60.00 THEREOF.
PARCEL3  APN231-431-02

THE EAST HALF OF THE NORTH HALF OF THE SOUTH HALF OF THE NORTHEAST
QUARTER OF THE SOUTHWEST QUARTER OF SECTION 34, TOWNSHIP 4 SOUTH,
RANGE 10 WEST, IN RANCHO LAS BOLSAS, IN THE CITY OF GARDEN GROVE, COUNTY
OF ORANGE, STATE OF CALIFORNIA, AS SAID SECTION IS SHOWN ON A MAP
RECORDED IN BOOK 51, PAGE 8 OF MISCELLANEOUS MAPS, IN THE OFFICE OF THE
COUNTY RECORDER OF SAID COUNTY.

EXCEPT THEREFROM THE EAST THE BAST 65.00 FEET THEREOF.

PARCEL 4 APN 231-431-03

THE EAST ON-HALF OF THE SOUTH ONE-HALF OF THE SOUTH ONE-HALF OF THE
NORTHEAST QUARTER OF THE SOUTHWEST QUARTER OF SECTION 34, TOWNSHIP 4
SOUTH RANGE 10 WEST, IN THE CITY OF GARDEN GROVE, COUNTY OF ORANGE, .
STATE OF CALIFORNIA, AS SHOWN ON A MAP RECORDED IN BOOK 51, PAGE 8 OF
MISCELLANEOUS MAPS, IN THE OFFICE OF THE COUNTY RECORDED OF SAID
COUNTY.
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EXCEPT THEREFROM THAT PORTION OF SAID LAND WHICH LIES EAST OF A LINE
CONCENTRIC TO AND PARALLEL WITH AND 65.00 FEET WEST OF THE EAST LINE OF

SAID LOT.
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EXHIBIT C

SCOPE OF DEVELOPMENT

Unless otherwise specified herein, all capitalized terms in the Scope of Development shall
have the meaning(s) set forth for the same Disposition and Development Agreement to which this
. Scope of Development is attached (DDA).

I. DEVELOPER IMPROVEMENTS

A. RESTAURANT

The following shall be the sole cost and expense of the Developer:

1.

The Developer shall construct on the Site the Restaurant Component
consisting of approximately eighteen thousand (18,000) square feet of gross
Jeaseable area and required parking.  The Developer will submit a list of
possible restaurants for Agency review and approval.

The design and architecture of the improvements for the restaurant(s) shall
follow the City’s General Plan, the Redevelopment Plan, the Harbor Corridor
Specific Plan, and all other requirements and provisions of this Agreement, as
applicable. The architecture for the restaurant(s) shall create a distinct and
unique identity with a cohesive, integrated architectural style that
complements the proposed Hotel and Water Park Components. In the event
the restaurant(s) is a Themed Restaurant, the building design shall follow the
traditional theme but be designed to also be compatible with and
complementary to the proposed Hotel and Water Park Components.

B. HOTEL

The following shall be the sole cost and expense of the Developer:

1.

* The Developer shall constract the Hotel Component consisting a minimum of

six hundred (600) rooms with an expansion of up fo two hundred (200)
additional rooms, with approximately three (3) acres of indoor and/or outdoor
waterpark described in Paragraph C below. The Hotel shall also include
required parking, as well as a central lobby, full-service restaurant (with room
service), specialty restaurant, cocktail bar, spa, gift shop(s), business center,
filness center, concierge service, and not less than fifteen thousand (15,000)
square feet of meeting and business space. The Developer will submit a list of
possible water park hotel flags and operators for Agency review and
approval.

The Project will be themed in nature with 2 multi-story lobby and motif of
characters and/or animals for entertainment of the younger guests. Common
areas will continue this consistent theme to create a comfortable environment
for parents and a sense of adventure and fantasy for children.
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Similarly, all guest rooms shall be themed, ranging in size from 385 square
feet to over 970 square feet. There shall be a variety of room styles to meet
the needs and preferences of the guests, including mix of one, two and three
bedroom suites that can accommodate up to 8 people. All rooms will include
flat screen TV’s and high speed internet access, refrigerator and microwave
and other standard items such as alarm clocks, hair dryer, iron and ironing
board. The larger suites will provide separate bedrooms, private bathrooms,
dining and living areas, and kitchens. A selection of rooms will have lofts,
fireplaces and a private deck. There will also be luxury suites with king beds,
plasma televisions and wireless internet access. All guest suites will have
themed wallpaper, artwork and linens..

The design and architecture of the Hotel shall follow the City’s General Plan,
the Redevelopment Plan, the Harbor Corridor Specific Plan and the all other
requirements and provisions of this Agreement, as applicable.  The
architecture shall be consistent with the cost estimates for construction
provided in the Developer’s Pro Forma, the Basic Concept and Design
Development Drawings and the Construction Plans and Drawings. Particular
attention shall be paid to massing, scale, color, and materials.

C. WATER PARK
The following shall be the sole cost and expense of the DeVBlc)per:'

1. The Developer shall construct the water park component to the Hotel at
approximately three (3) acres of indoor and/or outdoor water park with
features comparable to those provided by the Hotels in the approved list.
Features will include some, but not necessarily all, of the following: spa(s),
lazy meandering river(s), water tipping bucket tower, wave pool(s), activity
pool (s), stand-up flow rider(s), tornado waterslide, extensive multi-
level/multi-length waterslide(s), multi-length flume(s) (enclosed, translucent
or open flumes), high and low-speed slide(s), zigzag slide(s), climbing net(s),
water/spray jet(s), water gun(s), water fall(s), mushroom/umbyella stream(s),
private poolside cabanas, sundeck for sunbathing, and shower down areas or
Equivalent water amenities. The Developer will submit a list of possible
water amenities for Agency review and approval.

2. The Developer shall submit to Agency for Agency review and approval the
final wall, groundscape, and floor finishing for the approximately three (3)
acres indoor and/or outdoor water park.

D. PARKING STRUCTURE
The following shall be the sole cost and expense of the Developer:

L. The Developer shall construct and maintain the Parking Structure Parcel as
shown on the Conceptual Site Plan.
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The vehicular entry points to the Parking Structure shall be located as shown
on the Conceptual Site Plan. The referenced intersections shall have traffic
signals to better control vehicular and pedestrian traffic.

The Parking Structure shall be deigned for ease of operations and patron
convenience with one-way traffic lanes, angled parking stalls, no parking on
ramps, two lanes of continuous vertical traffic flow, and separated
inbound/outbound lanes.

2. The Developer shall provide an architectural solution for the Parking
Structure for the elevations that face the residential areas.

E. IMPROVEMENTS
The following shall be the sole cost and expense of the Developer:

1. The Developer shall construct all public improvements from the back of the
curb face, mcluding sidewalks, driveways, street lights, pedestrian light
standards, signs, parkway landscape (but excluding fraffic or pedestrian or
traffic signal poles which are the responsibility of the Agency). All such
improvements shall be constructed in accordance with the Harbor Boulevard
Streetscape Improvement Plan. Improvements include the west side of
Harbor Boulevard from the most south boundary portion of the Site to the
most north boundary portion of the Site.

F. TENTATIVE AND FINAL MAP

The Agency shall pay for and the Developer shall prepare and process the tentative
and final parcel map for the Site.

II. AGENCY IMPROVEMENTS .
The following shall be the sole cost and expense of the Agency:

1. Acquisition of the Site and relocation of all occupants of the Site in compliance with
all applicable federal, state and local laws and regulations concerning displacement
and relocation;

2. The demolition and removal of all existing structures and improvements, inchiding
foundations, and, subject to Section 204, remediation of any environmental hazards
necessary to address any Recognized Environmental Concerns identified in a Phase II
Environmental Site Assessment on the Site, the proper disposal and mitigation of
lead-based paint, asbestos and other environmental hazards pursuant to the
requirements of the Department of Health Services in compliance with all applicable
federal, state and local laws and regulations with respect to demolition and/or
disposal and mitigation as described above;

3. All offsite infrastructure, including CEQA mitigation required by Section 303,
adequate utilities and wutility capacity, roadway and traffic improvements, traffic
mitigation measures required by the City to accommodate the project and offsite
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landscape work to link the project with the existing improvements for the existing
Sheraton Hotel on Harbor Boulevard south to mortheast corner of the subject site
including west side of Harbor Boulevard. The Off-Site improvements shall include
the west side and the center median of Harbor Boulevard from the most northeast
boundary portion of the Site to the southwest corner of Twintree Lane (South side of
Twintree Lane). The improvements will be consistent with the Harbor Boulevard
Strectscape Improvement Plan, including palm trees, groundscape, permanent
automatic irrigation system, lighting (street, pedestrian, and landscape), hardscape,
and banners (Items 11.1,2, and 3 are collectively, “Agency Improvements™).

4, The Agency shall prepare the plans and specifications and construct, or cause the
construction of, the Agency Improvements.

5. The provision of water, sewer, gas, cable television, and electricity to the Agency
Property, although the point of connection will be the responsibility of the Developer,
regardless of whether of whether the point of connection is at the property line of the
Agency Property or within the public right-of-way adjacent to the Agency Property.

6. The provision for roadway and traffic improvements and traffic mitigation measures
required to accommodate the Project.

7 The vacation or abandonment of all existing utilities on the Agency Property which
would interfere with the proposed development, provided that the Developer agrees
to grant easement rights which do not interfere with proposed buildings or which are
required to serve the Developer Improvements,

II. ARCHITECTURE AND DESIGN
A, BUILDING DESIGN
The following shall be the sole cost and expense of the Developer:

1. The Developer shall develop construction plans and design documents shall
be developed in compliance with the Land Use Approvals and shall be
consistent with the Conceptual Site Plan. The architecture is expected to
create an unique identity with a cohesive, integrated architectural style that
complements the surrounding developments. Particular attention shall be
paid to massing, scale, color, and materials in order to articulate the buildings
elevations. The elevations shall, to extent as possible, avoid flat or one-
dimensional elevations. Architectural attention shall be given to the main
entrance/lobby of he building, which shall include a porte-cochere that
complements the main building.

B. BUILDING SERVICE, PROJECT TRAFFIC AND MANAGEMENT
The following shall be the sole cost and expense of the Developer:

1. The Developer shall develop a building service, project traffic and
management plan. The Declaration shall include the following:
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(a) A service plan that includes general times for deliveries, trash
collection, street cleaning and the agreed upon routing for such
service-vehicles. This plan shall include routing and stopping for
patron drop-off and small service-vehicles including mail, overnight
delivery and messengers as well as conference facility deliveries.
This plan shall also include routing and marked areas for emergency
services.

b) A traffic plan that includes the Developer’s commitment to pay for
iraffic control officers at the entrances to the Parking Structure during
holiday peak periods and for special events that are expected to
generate large volumes of traffic.

() A maintenance and management plan that includes cleaning and
refuse policing, no visibility into service arcas from public streets,
degreasing and deodorizing (particularly for the service, trash and
garbage areas), re-stripping, re-painting, re-lighting, drainage
cleaning, signage, graffiti management and security.

The Project shall be consistent with Section 301.1 of the DDA.
C. LANDSCAPING

All areas of the Site that are not used for buildings, sidewalks, driveways or other
hardscape improvements shall be Jandscaped in accordance with a landscaping plan
to be approved by the Agency. The Developer, at its sole cost and expense, shall be
responsible for all these area. Landscaping shall consist of ground cover, trees,
potted plants, and fountains, pools, or other water features, if applicable. A
permanent automatic water sprinkler system shall be provided in all landscaped areas
as required for adequate coverage/maintenance.

D. REFUSE
Refuse areas shall be provided in accordance with the requirements of the Land Use
Approvals.

E.  SIGNS

The following shall be the sole cost and expense of the Developer:

1. The Developer shall develop a sign program. The Project shall have a
comprehensive graphics/logos and sign program that shall govern the entire
Project; all signs shall conform as to location, size, shape, illumination
system, cabinet and copy face colors, letter style, shall be complementary to
the overall architectural theme, and comply with the high standards of
Underwriter Laboratories. The sign program to be approved by the Agency.
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E. UTILITIES
The following shall be the sole cost and expense of the Developer:

The Developer shall be responsible for utility installations for the Project and
hookups to public utility lines. All utility service for the Project shall be installed
underground or concealed within buildings and any mechanical, electrical, fire
sprinkler or plumbing equipment that may be at ground level shall be aesthetically
screened except where not permitted by the Garden Grove Municipal Code.
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DOCSOC/1312820v17/022012-0210



EXHIBIT D

SCHEDULE OF PERFORMANCE — CONDENSED SCHEDULE

PERFORMANCE ITEM DATE

I. Agency and Developer execute DDA. On or before June 5, 2009

2. Agency and Developer open Escrow. Within thirty (30) days after Agency

and Developer execute DDA

3. Agency acquires Third Party Property. On or before April 12, 2010.

4. Developer completes its Site Investigation On or before the Due Diligent Date.
pursuant to Section 204.

5. Developer submits and Agency approves the  Onor before August 12, 2010.
identity of the Hotel Operator, Franchisor,
and Franchise Agreement and Developer
executes the Franchise Agreement,

6. Developer submits completed application for  Onor before March 2, 2011.
PUD/Site Plan approval.

7. City approves, conditionally approves or On or before April 27, 2011.
rejects PUD/Site Plan

8. Agency approves or rejects cost of Agency On or before May 27, 2011.
Improvements pursuant to Section 205.1(m).

9, Developer provides evidence of financing. On or before October 27, 2011.

190. Agency completes demolition, Site clearance ~ On or before March 27, 2012
and remediation, if applicable, pursuant to
Paragraph I1.1. of the Scope of Development

11. Developer completes Construction Drawings  Onor before May 27, 2012.

12. Developer and Agency Close Escrow and On or before May 27, 2012.

Developer commences grading.

I In the event the Franchise Agreement is in effect on October 27, 2011, the date for provision

of evidence of financing shall be automatically extended until the earlier of (i) termination of the
Franchise Agreement, or (ii) April 12, 2012. If, on April 12, 2012, the Franchise Agreement is still
in effect, the date for provision of evidence of financing shall be further automatically extended until
the earlier of (i) termination of the Franchise Agreement, or (ii) October 12, 2012,

2 The parties acknowledge that the completion of certain offsite improvements may be delayed
50 as to be constructed in coordination with the construction of the Project.
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PERFORMANCE ITEM DATE

13. Construction Commencement Date. On or before July 27, 2012.

14. Developer Completes the Project Within twenty six (26) month after
Close of Escrow.
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EXHIBIT E

ASSIGNMENT AND ASSUMPTION AGREEMENT

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT (the “Assignment”) is hereby

made as of , 200, by and between , a
(chas)’ and , a
(“Assignee”).
RECITALS

A, Assignor and the Garden Grove Agency for Community Development (the
“Agency”) have entered a Disposition and Development Agreement dated , 2009
(the “DDA™). Pursuant to the DDA, the Agency agreed to convey {or conveyed] to the Assignor a
parcel of real property referred to in the DDA as the “Site,” and the Assignor agreed to construct
[among other things] thereon. '

B. Assignor and Assignee desire to provide by this Assignment for Assignor to assign to
Assignee all of its rights and obligations under the DDA and for Assignee to accept such assignment
and assume all rights and obligations thereunder.

C. Pursuant to Section 103 of the DDA, Agency approval of a Transfer of Assignor’s
interest in the DDA is required in connection  with the construction  of

D. The parties also desire for Agency 0 consent to such assignment and assumption, and
acknowledge that such assignment and assumption is permitted pursuant 1o Section 103 of the DDA.

NOW, THEREFORE, Assignor and Assignee hereby agree as follows:

1. Assignment and Assumption. Assignor hereby assigns to Assignee all of its right,
fitle and interest in and to the DDA, and Assignee hereby accepts such assignment and assumes
performance of all terms, covenants and conditions on the part of Assignor to be performed,
occurring or arising under the DDA, from and after the date hereof with respect to

From and after the date hereof, Assignor shall be
released from and have no further obligations under the DDA, excluding actual claims of Default
which Agency made against Assignor in writing prior to the date hereof, the responsibility for which
claims have not been assumed by Assignee.

2. Successors and Assigns. This Assignment shall be binding upon and shall nure to
the benefit of Assignor and Assignee, their respective successors and assigns and Agency as third
party beneficiary hereof.

3. Governing Law. This Assignment has been entered into, is to be performed entirely
within, and shall be governed by and construed in accordance with the laws of the State of California.

4. Further Assurances. Each party hereto covenants and agrees to perform all acts and
things, and to prepare, execute, and deliver such written agreements, documents, and instroments as
may be reasonably necessary to carry out the terms and provisions of this Assignment.
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NOW, THEREFORE, the parties hereto have executed this Assignment as of the date set
forth above.

ASSIGNOR:
a b4
By:_.

Tts:
By:

Its:
ASSIGNEE:

,a

By:

Its:
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CONSENT OF AGENCY TO ASSIGNMENT

Agency hereby acknowledges and consents to the above assignment, and releases Assignor
from any further liability under the DDA, except in Assignor’s capacity as a member of Assignee.

GARDEN GROVE AGENCY FOR
COMMUNITY DEVELOPMENT,
a public body, corporate and politic

By:

ATTEST:

Agency Secretary

STRADLING YOCCA CARLSON & RAUTH

Agency Special Counsel
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EXHIBIT ¥
GRANT DEED

RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO
AND SEND TAX STATEMENTS TO:

Garden Grove Agency for
Community Development
11222 Acacia Parkway

Garden Grove, California 92842
Attention: Agency Director

This document is exempt from the payment of a recording
fee pursuant to Government Code Section 27383.

GRANT DEED
For valuable consideration, receipt of which is hereby acknowledged,

A The Redevelopment Plan for the Garden Grove Community Project was approved
and adopted by the City Council of the City of Garden Grove by Ordinance No. 1339, as amended by
Ordinance Nos. 1388, 1476, 1548, 1576, 1642, 1699, 1760, 2035 and 2232; said ordinances and the
Redevelopment Plan as so approved and amended (the “Redevelopment Plan”™) are incorporated
herein by reference.

B. The Grantee shall refrain from restricting the rental, sale or lease of the applicable
portion of the Site or the Developer Improvements on the basis of race, color, creed, religion, sex,
marital status, national origin or ancestry of any person. All such deeds, leases or contracts shall
contain or be subject to substantially the following nondiscrimination or nonsegregation clauses:

1. In deeds: “The grantee herein covenants by and for himself or herself, his or
her heirs, executors, administrators, and assigns, and all persons claiming under or through them, that
there shall be no discrimination against or segregation of, any person or group of persons on account
of any basis listed in subdivision (a) or (d) of Section 12955 of the Government Code, as those bases
are defined in Sections 12926, 12926.1, subdivision (m) and paragraph (1) of subdivision (p) of
Section 12955, and Section 12955.2 of the Government Code, in the sale, lease, sublease, transfer,
use, occupancy, tenure, of enjoyment of the premises herein conveyed, nor shall the grantee or any
person claiming under or through him or her, establish or permit any practice or practices of
discrimination or segregation with reference to the selection, location, number, use or occupancy of
tenants, lessees, subtenants, sublessees, or vendees in the premises herein conveyed. The foregoing
covenants shall run with the land.”

2. Tn leases: “The lessee herein covenants by and for himself or herself, his or
her heirs, executors, administrators, and assigns, and all persons claiming under or through him or
her, and this lease is made and accepted upon and subject to the following conditions:
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“That there shall be no discrimination against or segregation
of any person or group of persons, on account of any basis
listed in subdivision (a) or (d) of Section 12955 of the
Government Code, as those bases are defined in Sections
12926, 12926.1, subdivision (m) and paragraph (1) of
subdivision (p) of Section 12955, and Section 12955.2 of the
Government Code, in the leasing, subleasing, transferring,
use, occupancy, tenure, or enjoyment of the premises herein
leased nor shall the lessee himself or herself, or any person
claiming under or through him or her, establish or permit any
such practice or practices of discrimination or segregation
with reference to the selection, location, number, use, or
occupancy, of tenants, lessees, sublessees, subtenants, or
vendees in the premises herein leased.”

3. Tn contracts: “There shall be no discrimination against or segregation of, any
person or group of persons on account of any basis listed in subdivision (a) or (d) of Section 12955 of
the Government Code, as those bases are defined in Sections 12926, 12926.1, subdivision (m) and
paragraph (1) of subdivision (p) of Section 12955, and Section 12955.2 of the Government Code, in
the sale, lease, sublease, transfer, use, occupancy, ienure, or enjoyment of the premises which are the
subject of this Agreement, nor shall the grantee or any person claiming under or through him or her,
establish or permit any practice or practices of discrimination or segregation with reference to the
selection, location, number, use or occupancy of tenants, Jessees, subtenants, sublessees, or vendees
in the premises herein conveyed. The foregoing covenants shall run with the land.”

The covenants against discrimination, set forth in this Section B shall continue in
effect in perpetuity.

C. No violation or breach of the covenants, conditions, restrictions, provisions or
limitations contained in this Grant Deed shall defeat or render invalid or in any way impair the lien or
charge of any mortgage or deed of trust or security interest permitted by this Grant Deed or the DDA;
provided, however, that any subsequent owner of the Site shall be bound by such remaining
covenants, conditions, restrictions, limitations and provisions, whether such owner’s title was
acquired by foreclosure, deed in lieu of foreclosure, trustee’s sale or otherwise.

D. All of the ferms, covenants and conditions of this Grant Deed shall be binding upon
the Grantee and its successors and assigns. Whenever the term “Grantee” is used in this Grant Deed,
such term shall include any other successors and assigns as herein provided.

E. All covenants without regard to technical classification or designation shall be
binding for the benefit of the Grantor, the City of Garden Grove, and their respective successors and
assigns. Such covenants shall be covenants running with the land in favor of the Grantor, the City of
Garden Grove, and their respective successors and assigns for the entire period during which such
covenants shall be in force and effect, without regard to whether the Grantor is Or remaing an ownexr
of any land or interest therein to which such covenants relate. The Grantor, in the event of any
breach of any such covenants, shall have the right to exercise all the rights and remedies and to
maintain any actions at law or suits in equity or other proper proceedings to enforce the curing of
such breach.
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IN WITNESS WHEREOF, the Granfor and Grantee have caused this imstrument to be
executed on their behalf by their respective officers hereunto duly authorized, this day of

_, 2009.

Dated: , 2009
ATTEST:

Agency Secretary

APPROVED AS TO FORM:

Thomas P. Clark, Jr.
Agency Special Counsel

GRANTOR:

GARDEN GROVE AGENCY FOR
COMMUNITY DEVELOPMENT, a public
body, corporate and politic

By:

Agency Director

The undersigned Grantee accepts title subject to the covenants hereinabove set forth.

Dated: , 2009

DOCSOC/1312820v17/022012-0210
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Its:
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EXHIBIT G

RELEASE OF CONSTRUCTION COVENANTS

RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO:

, California

Attention:

This document is exempt fom the payment of a recording
fee pursuant to Government Code Section 27383,

RELEASE OF CONSTRUCTION COVENANTS

This RELEASE OF CONSTRUCTION COVENANTS (the “Release™) is made by the
GARDEN GROVE AGENCY FOR COMMUNITY DEVELOPMENT, a public body, corporate and
politic (the “Agency”), in favor of ,a (the
“Developer™), as of the date set forth below.

RECITALS
A, The Agency and the Developer have entered into that certain Disposition and
Development Agreement dated , 2009 (the “DDA™) concerning the redevelopment of

certain teal property situated in the City of Garden Grove, California as more fully described in
Exhibit “A” attached hereto and made a part hereof.

B. As referenced in Section 310 of the DDA, the Agency is required to furnish the
Developer or its successors with a Release of Construction Covenants (as defined in Section 100 of
the DDA) upon completion of construction of the Developer Improvements (as defined in Section
100 of the DDA) or a portion thereof, which Release is required to be in such form as to permit itto
be recorded in the Recorder’s office of Orange County. This Release is conclusive determination of
satisfactory completion of the construction and development required by the DDA of the Developer
Improvements or such portion thereof as described in Exhibit “A” attached hereto and incorporated
herein by reference.

C. The Agency has conclusively determined that such construction and development has
been satisfactorily completed.

NOW, THEREFORE, the Agency hereby certifies as follows:

1. The Developer Improvements or portion thereof to be constructed by the Developer
has been fully and satisfactorily completed in conformance with the DDA and is fiee of any claims
and/or liens. Any operating requirements and all use, maintenance, security or nondiscrimination
covenants contained in the DDA and other documents executed and recorded pursuant to the DDA
shall remain in effect and enforceable according to their terms.
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2. Nothing contained in this instrument shall modify in any other way any other
provisions of the DDA.

IN WITNESS WHEREOF, the Agency has executed this Release this day of
,20 .

AGENCY:

GARDEN GROVE AGENCY FOR
COMMUNITY DEVELOPMENT, a public
body, corporate and politic

Dated: ,20 . By:
' Agency Director
ATTEST:
Agency Secretary
APPROVED AS TO FORM:
Agency Special Counsel
DEVELOPER:
a
Dated: , 2009 By:
Its:
EXHIBIT G-2
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STATE OF CALIFORNIA ’ )

COUNTY OF )

On , before me, , Notary Public,
{Print Name of Notary Public)

personally appeared

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) isfare
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/iheir authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature of Notary Public

OPTIONAL

Though the data below is not required by law, it may prove valuable to persons relying on the document and could prevent
fraudulent reattachment of this form.

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATFACHED DOCUMENT

Individual
Corporate Officer

Title{s) Title Or Type Of Document

Partner(s) Limited
General

Attorney-In-Fact

Trustee(s)

Guardian/Conservator

Other:

Number Of Pages

Signer is representing;
Name Of Person(s} Or Entity(ies)

Date Of Documents

Signer(s) Other Than Named Above
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EXHIBIT H

RIGHT OF ENTRY AGREEMENT

This RIGHT OF ENTRY AGREEMENT (the “Agreement”) is entered into
, 2009, by and Dbetween , @
(“GRANTEE™) and the GARDEN GROVE AGENCY FOR COMMUNITY
DEVELOPMENT, a public body, corporate and politic (“GRANTOR™).

RECITALS

A. GRANTOR, as “Agency,” and GRANTEE, as “Developer,” entered into that cerfain
Disposition and Development Agreement dated , 2009 (the “DDA™), pursuant to
which the GRANTOR agreed, subject to the fulfillment of the Agency’s Conditions Precedent to
convey the Site to the GRANTEE and GRANTEE agreed, subject to Developer’s Conditions
Precedent to accept Conveyance of the Site and construct the Developer Improvements thereon. All
capitalized terms not defined herein shall have the meaning set forth in the DDA, unless the context

dictates otherwise.

B. GRANTOR currently owns the Agency Parcels and is in the process of acquiring the
‘Third Party Property. If and to the extent the GRANTOR acquires the Third Party Property or is
granted the right of entry with respect to the Third Party Property such Third Party Property shall be
deemed to be part of the Agency Parcels hereunder.

RIGHT OF ENTRY AGREEMENT

1. Grant of Richt of Entry. The GRANTOR hereby grants the GRANTEE, its
employees, consultants, contractors, subcontractors, agents, tenants, purchasers, and designees,
permission to enter upon the Agency Parcels (“Right of Entry™) for the purpose of performing or
causing to be performed environmental, soils, and/or topographical tests and surveys
(“Investigation™) and for the purpose of clearing, demolishing and rough grading (“Grading”).

2. Termination. This Agreement shall terminate upon the earlier to occur of (i)
, 20 , (i) the Closing or (iii) termination of the DDA, unless otherwise
extended by mutual agreement of the parties.

3. Assumption of Risk. GRANTEE enters the Agency Parcels and performs or causes
to be performed the Investigation, at its own risk and subject to whatever hazards or conditions may

exist on the Agency Parcels.

4. Condition of Asency Parcels Upon Termination of DDA Prior to Conveyance. If the
DDA and this Agreement are terminated prior to Conveyance (a) in the case of Investigation,
GRANTEE shall restore the Agency Parcels to the condition extant immediately prior to the entry by
Developer hereunder which shall include the repair or replacement of any landscaping, structures,
fences, driveways, or other improvements that are removed, damaged, or destroyed by Grantee’s
employees, contractors, subcontractors, agents and designees, and (b) in the case of Grading of the
Agency Parcels, the Developer shall provide a rough graded level site.
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5. Indemnification and hold harmless. GRANTEE shall indemnify, defend and hold
harmless the GRANTOR and City, their officers, directors, employees, contractors, subcontractors,
agents, and volunteers (“Indemnitees™) from any and all claims, suits or actions of every name, kind
and description, brought forth on account of injuries to or the death of any person or damage to
property arising from or connected with the willful misconduct, negligent acts, errors or omissions,
ultra-hazardous activities, activities giving rise o strict liability, or defects in design by the
GRANTEE or any person directly or indirectly employed by or acting as agent for GRANTEE in the
performance of this Right of Entry, except that such indemnity shall not apply to the extent such
matiers are caused by the gross negligence or willful misconduct of the GRANTOR, its officers,
agents, employees or volunteers.

Tt is understood that the duty of GRANTEE fo indemnify and bold harmless includes the duty
to defend as set forth in Section 2778 of the California Civil Code.

Acceptance of insurance certificates and endorsements required under this Right of Entry
does not relieve GRANTEE from liability under this indemnification and hold harmless clause. This
indemnification and hold harmless clause shall apply whether or not such insurance policies shall
have been determined to be applicable to any of such damages or claims for damages.

6. Insurance. During the term of this Right of Bntry, GRANTEE and its contractors,
subcontractors and agents shall fully comply with the terms of the law of the State of California
concerning worker’s compensation and shall provide insurance in accordance with the DDA.

7. Recording. Neither GRANTOR nor GRANTEE shall record this Right of Entry.

8. Attorney’s Fees. If any legal action or proceeding arising out of or relating to this
Right of Entry is brought by either party to this Right of Entry, the prevailing party shall be entitled
to receive from the other party, in addition to any other relief that may be granted, the reasonable
attorneys’ fees, costs, and expenses incurred in the action or proceeding by the prevailing party.

10. Notices. All notices required or permitted under the terms of this DDA shall be in
writing and sent to:

To Grantor: Garden Grove Agency for Community Development
11222 Acacia Parkway
Garden Grove, California 92842
Aftention: Agency Director

with a copy to: Stradling, Yocca, Carlson & Rauth
660 Newport Center Drive, Suite 1600
Newport Beach, California 92660
Attention: Thomas P. Clazk, Jr.
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To Grantee: cfo McWhinney Real Estate Services
2725 Rocky Mountain Avenue, Suite 200
Loveland, Colorado 80338
Attention: Doug Hill

11 Time is of the Essence: Entire Agrecment. Time is of the essence of the terms and
provisions of this Right of Entry. This Right of Entry comstitutes the entire agreement between
GRANTEE and GRANTOR with respect to the matters contained herein, and no alteration,
amendment or any part thereof shall be affective unless in writing signed by parties sought to be
charged or bound thereby.

12, Assicnment. This Agreement shall be assignable as security to Grantee’s Holder for
the purposes and with the limitations set forth herein.

APPROVED BY: “GRANTEE”

GARDEN GROVE MXD, LLC,
a Colorado corporation

Dated: , 2009 By:

Tis:

“GRANTOR”

GARDEN GROVE AGENCY FOR COMMUNITY
DEVELOPMENT, a public body, corporate and
politic

Dated: , 2009 By:

fts:
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EXHIBIT I

PREVAILING WAGE AND PUBLIC WORKS REQUIREMENTS
1 Developer’s Requirements:

43 Obtain the prevailing wage rate from the Director of Industrial Relations in
accordance with Labor Code Sections 1771 and 1773.

) Specify the appropriate prevailing wage rates, in accordance with Labor Code
Sections 1773.2 and 1777.5.

(A)  The posting requirement is applicable for each job site.

EXCEPTION: If more than one worksite exists on any project, then the applicable
rates may be posted at a single location which is readily available to all workers.

(B)  If awage rate for a craft, classification or type of worker is not published in
the Director's general prevailing wage determinations, a request for a special determination should be
made by the awarding body to Chief, Division of Labor Statistics and Research, P.O. Box 420603,
San Francisco, CA 94142, at least 45 days prior to the project bid advertisement date.

3) Notify the Division of Apprenticeship Standards, Department of Industrial Relations.
See Labor Code Section 1773.3.

(4) Inform prime contractors, to the extent feasible, of relevant public work
requirements:

NOTE: Requirement information may be disseminated at a pre-acceptance of bid conference
or in a call for bids or at an award of bid conference.

The public works requirements are:

(A)  the appropriate number of apprentices are on the job site, as set forth in Labor
Code Section 1777.5.

(B)  workers’ compensation coverage, as set forth in Labor Code Sections 1860
and 1861. '

(C)  keep accurate records of the work performed on public works projects, as set
forth in Labor Code Section 1812.

(D)  inspection of payroll records pursuaut to Labor Code Section 1776, and as set
forth in Section 16400 (e) of Title 8 of the California Code of Regulations.

(E)  and other requirements imposed by law.
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{5) Withhold monies. See Labor Code Section 1727.

(6} Ensure that public works projects are not split or separated into smaller work orders
or projects for the purpose of evading the applicable provisions of Labor Code Section 1771.

7 Deny the right to bid on public work contracts to contractors or subcontractors who
have been debarred from bidding on public works contracts, as set forth in Labor Code
Section 1777.7.

8 Not permit workers on public works to work more than eight hours a day or 40 hours
in any one calendar week, unless compensated at not less than time and a half as set forth in Labor
Code Section 1815.

EXCEPTION: If the prevailing wage determination requires a higher rate of pay for
overtime work than is required under Labor Code Section 131 5, then that higher overtime rate must
be paid, as specified in subsection 16200(a)(3)(F) of Title 8 of the California Code of Regulations.

9 Not take or receive any portion of the workers' wages or accept a fee in connection
with a public works project, as set forth in Labor Code Sections 1778 and 1779.

(10)  Comply with those requirements as specified in Labor Code Sections 1776(g),
1777.5, 1810, 1813, and 1360.

I Contractor and Subeontractor Regairements.
The contractor and subcontractors shall:

1) Pay not less than the prevailing wage 0 all workers, as defined in Section 16000 of
Title 8 of the California Code of Regulations, and as set forth in Labor Code Sections 1771 and 1774;

@) Comply with the provisions of Labor Code Sections 1773.5,1775, and 1777.5
regarding public works jobsites;

(3) Provide workers' compensation coverage as set forth in Labor Code Section 1861;

4 Comply with Labor Code Sections 1778 and 1779 regarding receiving a portion of
wages or acceptance of a fee;

5) Maintain and make available for inspection payroll records, as set forth in Labor
Code Section 1776;

©6) Pay workers overtime pay, as set forth in Labor Code Section 1815 or as provided in
the collective bargaining agreement adopted by the Director of Industrial Relations as set forth in
Section 16200 (a) (3) of Title 8 of the California Code of Regulations;

N Comply with Section 16101 of Title 8 of the California Code of Regulations

regarding discrimination;
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8) Be subject to provisions of Labor Code Section 1777.7 which specifies the penalties
imposed on a contractor who willfully fails to comply with provisions of Section 1777.5;

% Comply with those requirements as specified in Labor Code Sections 1810 and 1813;

and

(10)  Comply with other requirements imposed by law.
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EXHIBIT J
CONCEPTUAL SITE PLAN
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EXHIBIT K

MEMORANDUM OF AGREEMENT

RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO
AND SEND TAX STATEMENTS TO:

Garden Grove Agency for
Community Development
11222 Acacia Parkway

Garden Grove, California 92842
Attention: Agency Director

This document is exempt from the payment of a recordirig
fee pursuant to Government Code Section 27383.

MEMORANDUM OF AGREEMENT

This MEMORANDUM OF AGREEMENT (the “Agreement™ is entered into as of
|, 2009 by and between the GARDEN GROVE AGENCY FOR
COMMUNITY DEVELOPMENT, a public body, corporate and politic (the “Agency”), and
GARDEN GROVE MXD, LLC, a Colorado corporation (hereinafter referred to as “Developer™).

RECITALS

1. Recordation of Memorandum of Agreement. This Memorandum of Agreement
evidences that certain Disposition and Development Agreement between the Agency and the
Developer dated May 12, 2009 (“DDA”). Capitalized terms not defined herein shall have the
meaning set forth in the DDA. When recorded at the Closing the DDA is a burden against
Developer’s fee simple interest in the Site which Site is more particularly described in
Attachment No. 1 attached hereto and incorporated herein by reference. The DDA provides, among
other things, and subject to the fulfillment of certain Condition Precedent, for a conveyance of the
Site to the Developer and for the development and operation by Developer thereon of a Hotel and
Retail/Restaurant Component. The Covenants shall run with the land and be binding upon the heirs,
successors and assigns of Developer.

ISIGNATURES FOLLOW ON NEXT PAGE]
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IN WITNESS WHEREOF, the undersigned have executed this Memorandum of Agreement
as of the day of , 2009.

AGENCY:
GARDEN GROVE AGENCY FOR

COMMUNITY DEVELOPMENT, a public
body, corporate and politic

Dated: , 2009 By:
Agency Director

ATTEST:
Agency Secretary
APPROVED AS TO FORM:
Stradling Yocca Carlson & Rauth
Agency General Counsel

DEVELOPER:

GARDEN GROVE MXD, LLC,

a Colorado corporation

Dated: , 2009 By:
Its:
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STATE OF CALIFORNIA )
)} ss
COUNTY OF )
On before me, , Notary Public,
personally appeared , who proved

to me on the basis of satisfactory evidence to be the person(s) whose names(s) is/are subscribed to
the within instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/ber/their signature(s) on the instrument the person(s), or the
entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal

SIGNATURE OF NOTARY PUBLIC
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STATE OF CALIFORNIA )
)} ss.
COUNTY OF )
On before me, , Notary Public,
personally appeared , who proved

to me on the basis of satisfactory evidence to be the person(s) whose names(s) is/are subscribed to
the within instrument and acknowledged to me that he/she/they execuled the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the
entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal

SIGNATURE OF NOTARY PUBLIC
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STATE OF CALIFORNIA )
) ss.
COUNTY OF )
On before me, , Notary Public,
personally appeared , who proved

to me on the basis of satisfactory evidence to be the person(s) whose names(s) is/are subscribed to
the within instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the
entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is troe and correct.

WITNESS my hand and official seal

SIGNATURE OF NOTARY PUBLIC
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ATTACHMENT NO. 1 TO EXHIBIT K

LEGAL DESCRIPTION

PARCEIL. 1  APN231-441-39

THE EAST HALF OF THE NORTHEAST QUARTER OF THE NORTHEAST QUARTER OF
THE SOUTHWEST QUARTER OF SECTION 34, TOWNSHIP 4 SOUTH, RANGE 10 WEST, IN
RANCHO LAS BOLSAS, IN THE CITY OF GARDEN GROVE, COUNTY OF ORANGE, STATE
OF CALIFORNIA, AS SHOWN ON A MAP RECORDED IN BOOK 5l, PAGE 10 OF
MISCELLANEOUS MAPS, IN THE OFFICE OF THE COUNTY RECORDER OF SAID
COUNTY

EXCEPT THEREFROM THE SOUTH 100.00 FEET THERE OF.
ALSO EXCEPT THEREFROM THE NORTH 490.00 FEET THEREOF.
ALSO EXCEPT THEREFROM THE EAST 60.00 FEET THEREOF.
PARCEL2  APN 231-441-40

THE SOUTH 100.00 FEET OF THE EAST HALF OF THE NORTHEAST QUARTER OF THE
NORTHEAST QUARTER OF THE SOUTHWEST QUARTER OF SECTION 34, TOWNSHIP 4
SOUTH, RANGE 20 WEST, IN RANCHO LAS BOLSAS, IN THE CITY OF GARDEN GROVE,
COUNTY OF ORANGE, STATE OF CALIFORNIA AS SHOWN ON A MAP RECORDED IN
BOOK. 51, PAGE 10 OF MISCELLANEOUS MAPS, IN THE OFFICE OF THE COUNT
RECORDED OF SAID COUNTY.

EXCEPT THEREFROM THE EAST 60.00 THEREOF.

PARCEL3  APN 231-431-02

THE EAST HALF OF THE NORTH HALF OF THE SOUTH HALF OF THE NORTHEAST
QUARTER OF THE SOUTHWEST QUARTER OF SECTION 34, TOWNSHIP 4 SOUTH,
RANGE 10 WEST, IN RANCHO LAS BOLSAS, IN THE CITY OF GARDEN GROVE, COUNTY
OF ORANGE, STATE OF CALIFORNIA, AS SAID SECTION IS SHOWN ON A MAP
RECORDED IN BOOK 51, PAGE 8 OF MISCELLANEOUS MAPS, IN THE OFFICE OF THE
COUNTY RECORDER OF SAID COUNTY.

EXCEPT THEREFROM THE EAST THE EAST 65.00 FEET THEREOF.

PARCEL 4 APN 231-431-03

THE EAST ON-HALF OF THE SOUTH ONE-HALF OF THE SOUTH ONE-HALF OF THE
NORTHEAST QUARTER OF THE SOUTHWEST QUARTER OF SECTION 34, TOWNSHIP 4
SOUTH RANGE 10 WEST, IN THE CITY OF GARDEN GROVE, COUNTY OF ORANGE,
STATE OF CALIFORNIA, AS SHOWN ON A MAP RECORDED IN BOOK 51, PAGE 8 OF
MISCELLANEOUS MAPS, IN THE OFFICE OF THE COUNTY RECORDED OF SAID
COUNTY.

ATTACHMENT NO. 1-1
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EXCEPT THEREFROM THAT PORTION OF SAID LAND WHICH LIES EAST OF A LINE
CONCENTRIC TO AND PARALLEL WITH AND 65.00 FEET WEST OF THE EAST LINE OF

SAID LOT.

ATTACHMENT NO. 1-2
TO EXHIBIT K.
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EXHIBIT L

RIGHT OF FIRST REFUSAL AGREEMENT

This RIGHT OF FIRST REFUSAL AGREEMENT (this “Agreement”) is made and
entered into as of the day of , 2009 (the “Effective Date™) by and
between GARDEN GROVE AGENCY FOR COMMUNITY DEVELOPMENT, a public body,
corporate and politic (the “Agency”), and GARDEN GROVE MXD, LLC, a Colorado Corporation

(the “Developer”).

RECITALS

A.  The Agency and Developer have entered into that certain Disposition and
Development Agreement dated , 2009 (“DDA”). All capitalized terms not defined
herein shall have the meaning set forth in the DDA.

B. The DDA provides, among other things, for the conveyance of the Site by Agency to
Developer and the consiruction thereon of the Developer Improvements and the execution of this
Agreement following the Due Diligence Date.

C. Because the Developer is making a significant economic commitment to the Site and
Project Area through the development of the Developer Improvements, Developer has requested that
it be granted a right to first refusal with respect to that certain property adjacent to the Site, described
in Exhibit A attached hereto and incorporated herein by reference, referred to therein as the “Right of
First Refusal Area” and herein as the “Property.”

D. 'The Right of First Refusal Area is comprised of certain properties currently owned by
third parties (“Third Party Owners”). Any rights granted hereunder are junior and subordinate to the
rights of any of the Third Party Owners with respect to their rights of owner participation and re-
entry preference under the California Community Redevelopment Law.

NOW, THEREFORE, in consideration of the foregoing and of the mutual promises of the
parties hereto and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties hereto hereby agree as follows:

1. Right of First Refusal.

(a) If (i) the Agency acquires any or all of the Property and (ii) the Developer is
not in Default under the DDA, then in such case, from and after the Effective Date until the date that
is the earlier of (y) the termination of the DDA, or (2) the fifth (5th) anniversary date of the
Completion of the Developer Improvements, the Agency shall provide written notice to Developer of
any bona fide offer to sell or transfer al} or any part of the Property which is then currently owned by
the Agency (“Offer”), including, but not limited to (i) the purchase price, and (ii) the timing for the
close of escrow for the sale or transfer (the “Offer Notice”). Subject to the provisions set forth
below, Developer shall then have the right and option, for a period ending thirty (30) calendar days
following the receipt of the Offer Notice (the “Response Period™), to either elect to acquire the
Property under the same terms set forth in the Offer Notice, or to reject such offer (the “Right of First
Refusal™).

EXHIBIT L-1
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(b) Tf Developer elects to acquire the Property during the Response Period,
Developer shall deliver written notice of such election to Agency, and the parties shall then negotiate
a mutually acceptable definitive agreement of purchase and sale (a “Developer Contract”) based
upon the terms set forth in the Offer Notice within sixty (60) days of such written election
(“Negotiating Period”). .

(c) If Developer elects to reject such offer or fails to affirmatively respond within
the Response Period or the parties fail fo enter into the Developer Contract within the Negotiating
Period, Agency may then sell or transfer the Property to a bona fide third party on the material terms
set forth in the Offer Notice. Any such transfer of the Property to a bona {ide third party pursuant to
the terms of the Offer Notice must be memorialized in a fully executed contract of purchase and szle
(“Third Party Confract”) within sixty (60) calendar days from the earlier to occur of (x) the
expiration of the Response Period, or (y) the date that Developer notifies the Agency that Developer
does not intend fo acquire the Property pursuant to the Offer Notice or (z) the date on which the
Negotiating Period expires.

) If no such Third Party Contract is fully executed within such sixty
(60) calendar day period, then any subsequent proposed transfer of the Property during the Term
shall once again be subject to the Right of First Refusal.

(i) Similarly, if prior to fully executing a Third Party Contract, Agency
and a bona fide third party modify any of the terms in the original Offer Notice in any material way,
then the proposed transfer of the Property shall once again be subject to the Right of First Refusal,
and Agency shall be obligated to deliver a new Offer Notice to Developer reflecting the modified
terms.

(iiiy ~ Additionally, if escrow fails to close on any Third Party Contract
during the Term, then any subsequent proposed transfer of the Property during the Term shall once
again be subject to the Right of First Refusal.

2. Consideration. The parties hereby acknowledge and agree that the
consideration for Ageney granting the Right of First Refusal to Developer execution and delivery of
the DDA and performance thereunder.

3. Attorneys’ Fees. In the event that any action or proceeding (whether after
trial or appeal) the prevailing party in such action or proceeding shall be entitled to recover from the
party not prevailing its expenses therein, including reasonable attorneys’ fees and costs. Except as
set forth in the immediately preceding sentence and except as expressly provided otherwise in this
Agreement, each party will be responsible for the payment of its own attorneys’ fees and costs.

4, Notices. All notices, requests, demands, and other communications
hereunder shall be in writing and shall be deemed to have been duly served or delivered (i) upon
actual physical delivery when delivered in person or via courier such as Federal Express, (i) if sent
by facsimile or email to the facsimile number or email address of such party set forth hereinafter,
upon receipt of confirmation of the transmission thereof to that number or email address, provided
that the sender thereof mails a copy of such notice, request, demand or other communication by the
Business Day next succeeding the date such facsimile or email was transmitted, or (iii) if mailed, 72
hours after being deposited in the United States Mail, provided it is sent by certified mail, refurn
receipt requested, first class postage prepaid, and addressed as follows:

EXHIBIT L-2
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To Agency: Garden Grove Agency for Community Development
11222 Acacia Parkway
Garden Grove, California 92842
Attention: Agency Director

with a copy to: Stradling, Yocca, Carlson & Rauth
660 Newport Center Drive, Suite 1600
Newport Beach, California 92660
Attention: Thomas P. Clark, Jr.

To Developer: McWhinney Real Estate Services
2725 Rocky Mountain Avenue, Suite 200
Loveland, Colorado 80538
Attention: Doug Hill

with a copy to: Jeffer, Mangels, Butler & Marmaro LLP
1900 Avenue of the Stars, 7th Floor
Los Angeles, California 90067
Attention: M. Guy Malisnik, P.C.

Any party hereto may from time to time, by written notice to the other party given in the
manner hereinabove set forth, designate a different address, telephone or facsimile number or email
address, which shall be substituted for the one specified above for such party.

5. Computation of Time Periods. If the day or date upon which any time period
provided for in this Agreement ends on a Saturday, Sunday, or federal, state, or legal holiday, then
such date shall automatically be extended until 5:00 p.m. Pacific Time of the next day which is not a
Saturday, Sunday or federal, state, or legal holiday.

6. Counterparts. This Agreement may be executed in multiple counterparts, each of
which shall be deemed an original, but all of which, together, shall constitute but one and the same

instroment.

7. Amendment to this Agreement. The terms of this Agreement may not be modified
or amended except by an instrument in writing executed by each of the parties hereto.

8. ‘Waiver. The waiver or failure to enforce any provision of this Agreement shall not
operate as a waiver of any future breach of any such provision or any other provision hereof.

9. Applicable Law. This Agreement shall be governed by and construed in accordance
with the laws of the State of California, except for any choice of law principles which provide for the
application of the laws of another jurisdiction.

19. Entire Agreement. This Agreement supersedes any prior agreements, negotiations,
and comrmunications, oral or written, and contains the entire agreement between Agency and
Developer with respect to the Right of First Refusal.

11. Successors and Assigns. This Agreement shall be binding upon and shall inure to
the benefit of the successors and assigns of the parties hereto.
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12. Construction. The parties hereto hereby acknowledge and agree that (i) each party
hereto is of equal bargaining strength; (ii) each such party has actively participated in the drafting,
preparation and negotiation of this Agreement; (iii) each such party has consulted with such party’s
own, independent counsel, and such other professional advisors as such party has deemed
appropriate, relating to any and all matters contemplated under this Agreement; (iv) each such party
and such party’s counsel and advisors have reviewed this Agreement; {(v) each such party has agreed
to enter into this Agreement following such review and the rendering of such advice; and (vi) any
rule of construction to the effect that ambignities are to be resolved against the drafting parties shall
not apply in the interpretation of this Agreement, or any portions hereof, or any amendments hereto.

[SIGNATURES APPEAR ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the
respective dates set forth below.

AGENCY:

GARDEN GROVE AGENCY FOR
COMMUNITY DEVELOPMENT, a public
body, corporate and politic

Dated: , 2009 By:
Agency Director

ATTEST:
Agency Secretary
APPROVED AS TO FORM:
Agency General Counsel

DEVELOPER:

GARDEN GROVE MXD, L1.C,

a Colorado corporation

Dated: , 2009 By:
Tts:
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EXHIBIT M
‘PRE-APPROVED RESTAURANT TENANT(S)/OPERATOR(S)

List of Full-Service Restauran(s:
Yard House

RockSugar

Season's 52

Grand Luxe Cafe
Maggiano's

T-Rex

BJ Restaurant and Brewery
Claim Jumper

Roadhouse Grill

10. TGI Fridays

11. Spaghetti Factory

12. Macaroni Grill

13. Romanos

14. Chili's Grill and Bar

15. Margaretville

16. Nascar Cafg

17. Hard Rock Café

18. Emeralds

19. Gladstones

20. Luciiles BBQ

21. King's Fishhouse

22. Daily Grill

23. California Pizza Kitchen
24. Uno Chicago Grill

25. Papa Belio

26. Granite City Food and Brewery
27. Corner Bakery Café

28 Wingnuts

o B At e

List of Quick-Service Restaurants:
Panera

Portillos

The Hat

Longhom Steakhouse

Fleming Prime Steakhouse
Baham Breeze

Hemmingway’s

ist of Specialty Restaurants:
Jarnba Juice

Coffee Bean

Starbucks

Dunkin Donuts

Southern Maid Donut Shops
Yogurt Land

Pink Berry

NOUPEWN S A0S W
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Attachment 6

SUMMARY REPORT PURSUANT TO
SECTION 33433
OF THE
CALIFORNIA COMMUNITY REDEVELOPMENT LAW
ONA
DISPOSITION AND DEVELOPMENT AGREEMENT
BY AND BETWEEN THE
GARDEN GROVE AGENCY FOR COMMUNITY DEVELOPMENT
AND
GARDEN GROVE MXD, LLC.

The following Summary Report has been prepared pursuant to Section 33433 of the
California Health and Safety Code. This report sets forth certain details of the
proposed Disposition and Development Agreement ("Agreement”) between Garden
Grove MXD, LLC (“Developer”), and the Garden Grove Agency for Community
Development ("Agency”).

The Agency has assembled approximately 10.3 acres of land located at 12721,
12621, and 12591 Harbor Boulevard (“Agency Property”). The Agreement requires
the Agency to convey Agency Properties to the Developer for the subsequent
development of a Water Park Hotel or Hotel with a minimum of six hundred (600)
rooms, with an expansion of up to two hundred (200) additional rooms, with up to
three (3) acres of indoor and/or outdoor water park as a component to the Hotel,
and approximately eighteen thousand (18,000) square feet of retail, including one
(1) or more restaurants and a parking structure (“Project”). The transaction also
requires the Agency to provide financial assistance to the Developer to effectuate
the development of the Project.

The following Summary Report is based upon information contained in the
Agreement and is organized into the following seven sections:

L. Salient Points of the Agreement: This section summarizes the major
responsibilities imposed on the Developer and the Agency by the Agreement.

I1. Cost of the Agreement to the Agency: This section details the total cost
to the Agency associated with implementing the Agreement.

III. Estimated Value of the Interests to be Conveyed Determined at the
Highest Use Permitted under the Redevelopment Plan: This section
estimates the value of the interests to be conveyed determined at the
highest use permitted for the Agency Property and the requirements imposed
by the Redevelopment Plan.

1IV. Estimated Reuse Value of the Interests to be Conveyed: This section
summarizes the valuation estimate for the Agency Property based on the
required scope of deveiopment and other conditions and covenants required
by the Agreement.
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V. Consideration Received and Comparison with the Established Value:
This section describes the compensation to be received by the Agency and
explains any difference between the compensation to be received and the
established highest and best use value of the Agency Property.

vI. Blight Elimination: This section describes the existing blighting conditions
on the Agency Property, and explains how the Agreement will assist in
alleviating the blighting influence.

VII. Conformation with the AB1290 Implementation Plan: This section
describes how the Agreement achieves the goals identified in the Agency's
adopted AB 1290 Implementation Plan.

This report and the Agreement are to be made available for public inspection prior
to the approval of the Agreement.

I SALIENT POINTS OF THE AGREEMENT
A. Project Description

The Project includes approximately six hundred (600) rooms with an expansion of
up to two hundred (200) additional rooms, with up to three (3) acres of indoor
and/or outdoor waterpark, approximately eighteen thousand (18,000) square feet
of retail, including one (1) or more restaurants and a parking structure (“Project”).
The Project shall include water elements, hardscape/streetscape, monument
signage, and lighting. All square footage and room counts are approximate and
may be adjusted based on current market conditions subject to approval by both
parties. The terms of the phasing of the Project are to be determined.

B. Peveloper Responsibilities Under the Agreement
The Agreement requires the Developer to accept the following responsibilities:

1. The Developer shall deposit with the Agency a good faith deposit in the
sum of Fifty Thousand Dollars ($50,000). If the Developer terminates
the negotiation for any reason, then the Agency will keep the good
faith deposit. Upon the Developer commencing construction on the
Developer improvements, the good faith deposit shall be refunded to
the Developer.

2. The Developer has agreed to accept possession of the Site on the
closing date on an “as is” basis.

3. The Developer shall have the right of access to the Agency Property,
and to the Third Party Property for the purpose of making necessary or
appropriate inspections, including geological, soils and/or additional
environmental assessments. If Developer determines that there are
hazardous materials in, on, under or about the Agency Property,
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including the groundwater, or that the Agency Property is or may be in
violation of any Environmental Law, or that the condition of the Agency
Property is otherwise unacceptable to Developer, then the Developer
shall notify the Agency and Escrow Holder prior to the Due Diligence
Date.

4. The Developer shall pay the recording cost of the Grant Deed and
other closing documents, one-half (1/2) the premium for the CLTA
Policy, the additional premium for the ALTA Policies and
Endorsements, if any, half of the escrow fees charged by the Escrow
Agent, and Developer’s share of prorations.

5. The Developer shail retain operational control over the management,
development and construction of the Developer Improvements
(subject to the right of non-managerial members, partners, or
shareholders, as applicable, to exercise voting rights with respect to
so-called “major decisions”) and the Developer has not less than five
percent (5%) interest in profit and losses in the Project.

6. The Developer shall construct and maintain, at its expense, one or
multiple parking structures to accommodate required parking which
will serve the Project. The parking structure shall remain open and
available to the public.

7. The Developer shall submit, within the time frame set forth in the
Schedule of Performance, and the Agency Director or his designee
shall approve, within the time periods set forth in the Schedule of
Performance, preliminary building elevations, final building elevations,
construction drawings, landscape plans, and related documents
required for the development of the Agency Property. The City shall
have the right to review and approve all Construction Drawings. In
addition to processing Construction Drawings through the City, the
Agency shall have the right to review and approve the Construction
Drawings as to their compliance with the description of Developer
Improvements as set forth herein, and their consistency with the
approved Design Review and the Land Use Approvals.

8. The Developer shall, at its sole cost and expense, secure any and all
land use and other entitlements, and approvals which the City may
require for the construction and operation of the Developer
Improvements, design review by the Agency and/or any other
entitlements, permits or approvals required by any other
governmental agency.

9. The Developer shall submit the Construction Drawings, commence and
complete all construction of the Developer Improvements, and satisfy
all other obligations and conditions of this Agreement, which are the
obligation of Developer within the times established therefore in the
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10.

11.

12,

13.

14.

15.

16.

Schedule of Performance. The Schedule of Performance is subject to
revision from time-to-time as mutually agreed upon in writing by
Developer and the Agency Director.

The Developer shall submit to the Agency for the reasonable approval
by the Agency’s Director actual cost for the Developer Improvements,
which sets forth the proposed Development Cost in reasonable detail.
The Agency may, at its cost, obtain an evaluation of the proposed
Development Budget from an independent construction cost estimator,
and may consider such independent evaluation in evaluating and
approving the Development Budget.

The Developer shall obtain and maintain as well as its contractor or
contractors covering all activities relating to construction of Developer
Improvements at the Agency Property until the issuance of the Release
of Construction Covenants a comprehensive general liability insurance
in the amount no less than One Million Dollars ($1,000,000) per
occurrence, Two Million Dollars ($2,000,000) in the aggregate for
claims arising out of bodily injury, personal injury and property
damage. Coverage will include contractual, owners, contractors’
protective policy and products and completed operations. In addition,
an excess policy in an amount of Four Million Dollars ($4,000,000)
covering the same terms and conditions will remain in force during the
term of the Project,

The Developer shall obtain and maintain comprehensive automobile
liability insurance in the amount of One Million Dollars ($1,000,000),
combined single limit per occurrence (bodily injury and property
damage liability) and will remain in force during the term of the
Project.

The Developer shall obtain and maintain workers’ compensation
insurance as required by faw and will remain in force during the term
of the Project.

The Developer shall submit to Agency evidence that Developer has
equity capital and/or a lender commitment from an institutional lender
for the construction of the Developer Improvements.

The Developer shall carry out the design, construction and operation of
the Project in conformity with all Governmental Requirements.

The Developer shall build the improvements and its contractors and
subcontractors shall pay prevailing wages and employ apprentices in
compliance with Labor Code Section 1770, et seq., and shall be
responsible for the keeping of all records required pursuant to Labor
Code Section 1776, complying with the maximum hours requirements
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of Labor Code Sections 1810 through 1815, and complying with all
regulations and statutory requirements.

17. The Developer will provide Agency with the twenty (20) hotel room
nights per year, including water park passes associated therewith free
of charge, and will allow the Agency to use the conference and/or
banquet facilities and services at the Hotel on at least three (3)
occasions per year (an "occasion” means an event lasting up to two
(2) days) at a fifteen percent (15%) discount from the lowest rate
charged during the past twelve (12} months on a space available
basis, excluding services or goods provided by third parties.

18, The Developer shall construct all on-site landscape and hardscape
improvements as well as the off-site landscape and hardscape
improvements adjacent to the Agency Property, between the Property
Line and the back of curb. All such improvements shall be constructed
in accordance with the Harbor Boulevard Streetscape Improvement
Plan (InternationaiWest Landscaping Theme). Improvements include
the west side of Harbor Boulevard from the most south boundary
portion of the Agency Property to the most north boundary portion of
the Agency Property.

19. The Developer shall complete the first phase of the Developer
improvements within twenty-four (24) months after commencement of
construction.

20. The Developer shall be responsible for utility Installations for the
Project and hookups to public utility lines. Al utility service for the
Project shall be installed underground or concealed within buildings
and any mechanical, electrical, fire sprinkler or plumbing equipment
that may be at ground level shall be aesthetically screened except
where not permitted by the Garden Grove Municipal Code.

C. Agency Responsibilities Under the Agreement

1. The Agency will convey the Agency Property to the Developer at no
cost.

2. The Agency agrees to use its commercially reasonable efforts to
acquire by negotiation the Third Party Property, subject to the terms,
covenants and conditions of the Agreement and convey all Third Party
Property to the Developer at no cost.

3. The Agency shall pay the recording cost of the Grant Deed and other
closing documents, one-half (1/2) the premium for the CLTA Policy,
half of the escrow fees charged by the Escrow Agent, and Agency’s
share of prorations.
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4, Subject to the Agency Improvement Costs, the Agency shall have
acquired the Site and relocated all occupants from the Agency Property
in compliance with all applicable federal, state and local laws and
regulations concerning displacement and relocation.

5. Subject to the Agency Improvement Costs, the Agency shall have
demolished and cleared from the Agency Property all existing
structures and improvements including foundations, remediation of
any environmental hazards necessary to address any Recognized
Environmental Concerns identified in a Phase II Environmental Site
Assessment on the Agency Property, the proper disposal and
mitigation of lead-based paint, asbestos and other environmental
hazards pursuant to the reguirements of the Department of Health
Services in compliance with all applicable federal, state and local laws
and regulations with respect to demolition and/or disposal and
mitigation as described above.

6. Subject to the Agency Improvement Costs, the Agency shall complete
all offsite infrastructure, including CEQA mitigation, adequate utilities
and utility capacity, roadway and ftraffic improvements, traffic
mitigation measures required by the City to accommodate the project
and offsite landscape work to link the project with the existing
improvements for the existing Sheraton Hotel on Harbor Boulevard
south to northeast corner of the Agency Property.

7. The Agency shall deposit in account with a bank mutually acceptable
to the Agency and Developer, and in the name of Developer, subject
to a first priority lien of the Construction Lender the total sum of Five
Million Dollars ($5,000,000) to be utilized by Developer for payment
towards the construction of the Parking Structure,

8. Subject to Budget Conformance, the Agency shall be responsible for
providing all off-site infrastructure including adequate utilities and
utilities capacity, roadway and traffic improvements, and traffic
mitigation measures required by the City to accommodate the Project.

9. The Agency shall pay to the Developer annually for a period of ten
(10) years from each hotel opening an amount equal to fifty percent
(50%) of the annual transient occupancy tax (including, if applicable,
fees in lieu of transient occupancy tax for time share hotels), subject
to the Developer providing adequate consideration, including without
limitation the items described in Agency Use of Hotel Facility and other
Operating Covenants.

10. The Agency shall pay an amount equal to approximately fifty percent
(50%) of the Tax Increment, Transient Occupancy Tax, and Sales Tax
Revenues for a period twelve (12) years to the Developer after the
commencement of operation of each hotel,
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11.

12.

13,

14,

15.

16.

If the Developer imposes a Parking Structure Fee, and (i) the City
imposes a Qualified BID Assessment and/or (ii) the City increases its
TOT Rate so that the effect of either (i} and/or (ii) is to decrease the
2008-2009 Differential, then the Agency will pay to the Developer each
year, commencing with the year the Developer first receives
Covenants Consideration, and so long as, and to the extent such TOT
Differential remains, but in no event later than July 9, 2032 (as may
be extended if the term of the Redevelopment Plan is extended by
amendment, but not longer than forty (40) years from Completion) an
amount equal to the total room revenues for each such year multiplied
by the difference between the 2008-2009 Differential and the TOT
Differential for such year, (the “Applicable Differential”). If and to the
extent the Applicable Differential becomes less than two percent (2%)
either by virtue of changes in TOT Rates by the City of Anaheim and/or
the City or the Qualifying BID Assessment is reduced or terminates,
payment hereunder shall be adjusted accordingly. Notwithstanding
the above, the Covenants Consideration shall be based on the TOT
Rate of thirteen percent (13%).

The base year assessed value for the approximate 10.3-acre site is
Two Hundred Miilion Dollars ($200,000,000) (Orange County
Assessors 2008 value). The Agency will share in the tax increment
above 2008 property tax base value.

The Agency shall review and approve the hotel operator and brand or
franchisor for the hotel as well as the franchise agreement or
management agreement between the franchisor and Developer.

The Agency shall be responsible for the continuation of the Harbor
Boulevard Streetscape Improvement Plan (International West
Landscaping Theme) commencing from the northeast corner of the
Agency Property to the southwest corner of Twintree Lane (south side
of Twintree Lane) on the west side of Harbor Boulevard and includes
the center median of Harbor Boulevard.

The Agency shall pay for and the Developer will prepare and process
the tentative and final parcel map. Recently, the City has updated its
General Plan in which consists an environmental document, which
contemplates the proposed development.

As long as the Agreement, or negotiation of the Agreement, has not
been terminated, the Agency shall provide the Developer the first
opportunity, subject to Agency's compliance with its Owner
Participation Rules, on all future development and re-development
opportunities within the Community Redevelopment Project Area
within the InternationalWest Resort District between Twintree Lane
and Garden Grove Boulevard on the west side of Harbor Boulevard.
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II. COST OF THE AGREEMENT TO THE AGENCY

The costs incurred by the Agency to implement the Agreement is Twenty Million
Eighth Hundred Twenty Three Thousand Four Hundred Thirty Five Dollars
($20,823,435) and include the cost to acquire the Site (relocation costs, demolition
costs, and costs for hazardous materials abatement), CEQA documentation, site
preparation, administrative costs, and the Agency costs for other public
improvements.

IXI. ESTIMATED VALUE OF THE INTERESTS TO BE CONVEYED
DETERMINED AT THE HIGHEST USE PERMITTED UNDER THE
REDEVELOPMENT PLAN

California Health and Safety Code Section 33433 requires the Agency to identify the
value of the interests being conveyed at the highest use allowed the Agency
Property’s zoning and by the reguirements imposed by the Redevelopment Plan.
The highest and best use for the Agency Properties is a large scale, hotel or
entertainment oriented use.

IV. ESTIMATED REUSE VALUE OF INTERESTS TO BE CONVEYED

In a report dated April 23, 2009, Horwrath HTL (“"Horwrath”), the Agency’s real
estate advisor, prepared a reuse valuation analysis of the Project. Based upon the
financial terms and conditions imposed by the Agreement, Horwrath analysis
concluded that the fair reuse value of the Agency Property has a negative Twenty
Four Million Dollars ($24,000,000) value.

V. CONSIDERATION RECEIVED AND COMPARISON WITH THE
ESTABLISHED VALUE

The Agreement requires the Agency to convey the Agency Property to the
Developer at no cost and to provide the Developer with direct financial assistance.
The Developer is required to provide public parking in a structure on the site,
develop a Water Park Hotel or Hotel with a minimum of six hundred (600) rooms
with an expansion of up to two hundred (200) additional rooms, with approximately
three (3) acres of indoor and/or outdoor water park as a component to the Hotel,
approximately eighteen thousand (18,000) square feet of retail, including one (1)
or more restaurants and a parking structure. The Agency is also imposing
extraordinary land use controls on the Site, i.e., the quality of the Project must be
comparable to noted high-end commercial developments in the greater Los Angeles
area (The Grove and the Commons at Calabasas). As indicated previously, the
Horwrath analysis concluded that the Agency Property has a negative land value.
Thus, Horwrath concluded that the consideration to be received is equal to or
greater than the established fair use value,
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VI. BLIGHT ELIMINATION

The Agency Property, which will be used to develop the Project, is currently
occupied with a non-fixed recreational vehicle park, retail store, and a vacant
parcel., The development of the proposed Project on the Agency Property will
eliminate blight at this location by replacing underutilized land with a new high
quality hotel development.

VII. CONFORMANCE WITH THE AB 1290 IMPLEMENTATION PLAN

The primary AB 1290 Implementation Plan program objective for the Garden Grove
Community Project is to eliminate conditions, which negatively impact economic
development of the community by acquiring, removing, consolidating and
rehabilitating substandard properties. To that end, the Agency plans to convey the
Agency Property to the Developer for the development of the Project.

Furthermore, the Implementation Plan also establishes a priority objective of
increasing the community’s economic base by encouraging new investment in the
redevelopment project area. The Implementation Plan explicitly lists ensuring that
optimum generation of sales tax revenues by facilitating the reuse, rehabilitation
and development of commercial properties as an Agency goal. The Project, which
will provide new commercial development and the subsequent of transient
occupancy tax and sales tax revenues within the redevelopment project area,
conforms with the Implementation Plan, and will achieve goals specifically defined
in the Implementation Plan,

Project is identified in the Implementation Plan as a potential project and program

for the project area. As such the completion of the Project will be in conformance
with the Implementation Plan.
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